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FROM EDITORIAL BOARD

“Journal of International Law” has been published by the Faculty of International Law and Inter-
national Relations of the Iv, Javakhishvili Tbilisi State University since 1996 with the support ren-
dered by the UNCHR office in Georgia, then by the UNDP office in Georgia. The Editorial Board
has the pleasure to express its gratitude, once again, to the above mentioned organizations.

The publication of this issues has become possible with the support of Open Society Justice Initia-
tive Program (OSJI). The Boad expresses its gratitude to the OSJI for this generous contribution.

k %k 3k

“Journal of International Law” is scientific-periodic edition, being published four times a year.
The articles presented cover issues of public and private international law, international relations,
important aspects of the Georgian legislature and its international legal practice.

The Journal is intended for experts in international law, as well as for broad sections of readers
interested in above mentioned issues. Each article, as a rule, is published either in Georgian and
English or in Russian and English languages. This fact makes the Journal available for foreigners
- they may get acquainted with the scientific conceptions of authors and some legislative acts and
international treaties of Georgia.

The articles may be submitted in Georgian, Russian and English languages. The Editorial Board
provides corresponding translation.

The Journal gives the opportunity to lawyers, politicians and scholars to publish their articles in-
tended for broad range of readers. The articles about the pressing problems of building the civil
society and improvement of the norms of International Law, particularly dealing with issues of
Human Rights, have the priority to be published. Views of authors always correspond to that of
the Editorial Board.
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OT PEJAKIITMOHHOM KOJIETUA

“Kypnan mexayHapompHoro mpasa” wuzmaercs (akynpretom MexmynapogHoro IIpaBa wu
Mexaynapoanbsix OtHomenuit Tounucckoro ['ocynapctBenHoro YHusepcurera uM. MB. JxaBa-
xumBwiIK ¢ 1996 roga npu noaaepkke, okazannou [IpencrasurensctBom Bepxosnoro Komuccapa
OOH no 6exennam B I'py3un, a 3atem [loctosaubM IpencraBrensctBom [Iporpammel Passurtus

OOH B I'py3un, 3a 4TO peAKOIUIETHs )KypHasa elie pa3 0JaroJapuT yKa3aHHbIE OpraHUu3aIiH.

N3panue JKypHajia CTaJl0 BO3MOXHBIM IIPpHU HOAACPIKKE OpraHu3aluu HpOBOBOﬁ HMHHUIIMAaTHUBbI

otkpsiToio obmectsa (OSJI). Penakimonnast koneerust arogaput OSJI 3a coneiicTBue.

“Kypnan MexayHapoIHOTO ITpaBa” — HAYYHOE NEPEoIMUEeCKOe U3/1aHue, BBIXOIAIIEE YEThIpe pa3a
B roji. B HeM mpencTaBieHsl CTaThb, MOCBSAIIEHHBIE BOIPOCOM MEXAYHAPOIHOTO IMyOIMYHOrO U
YacTHOTO TIpaBa, NMpoOJIeMaM MEXIyHApOIHBIX OTHOIICHHH, aKTyaJlbHBIM aclleKTaM 3aKOHOJa-

TenbCTBa [ py3un u ee MK yHapOIHO-IIPABOBOM IIPAKTHKE.

XKypHan npeaHasHaueH Kak Ui CHEIUAINCTOB MEXKIYHApOJIHOTO IMpaBa, TAaKKe AJS MIUPOKOTO
Kpyra yuTareneil, HHTePEeCYIOIUXCsl YK3aHHBIMH BOIpocaMu. To 00CTOSITENbCTBO, YTO KaXKaas
CTaThs, KaK MPaBWIO, MyOJUKYyeTCS Ha TPY3MHCKOM M QHTJIMHUCKOM, a Tak)Ke Ha aHTJIMHUCKOM U
PYCCKOM $I3bIKaX, Aa€T BO3MOKHOCTbh MHOCTPAHIIAM, BJIQJICIOIIUX 3TUMH S3bIKAMU, O3HAKOMUTHCS
C HAYYHBIMH TOJIO)KCHHSIMH aBTOPOB, a TAaKXE€ C HEKOTOPHIMHU 3aKOHOAATEIBHBIMU aKTaMU W

MeXAyHapOoJHbIMU AoroBopamu ['py3un.

CraTbu MOTYT OBITH IpEACTaBIEHBl Ha TPY3MHCKOM, PYCCKOM M aHIJIMHCKOM s3bIKax. Pemakius

o0ecreynBacT X COOTBETCTBEHHBIM TIEpCBOA.

XKypHan npengocraBseT CBOM CTpaHUIIBI KaK IOpUCTaM, TaK U MOJUTHKAM, YIYCHHBIM, YbU PaOOTHI
MpeHa3HauYeHbl JUIsl IIUPOKOro crekTpa odmiectBa. CTaThsiM, KOTOpPbIE OCBEUIAIOT aKTyaJbHbIE
BOTIPOCHI MTOCTPOEHUS TPa)KIAHCKOTO OOIIECTBA M COBEPIICHCTBOBAHHS HOPM MEXITyHApPOIHOTO
IpaBa, B YaCTHOCYTH, BOIPOCAM IO IpaBaM 4YelloBeKa, OyAeT MpeNoCTaBIAThCS MPHOPUTET TPU

My OIUKaIUK.

B3rasiael aBTOpOB HE BCEria OTPa)KaroT TOUKY 3PEHUS peIaKIMOHHOM koseruu JKypHana.
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INTERNATIONAL CONFERENCE

INTERNATIONAL CONFERENCE:
THE INTERNATIONAL CRIMINAL COURT AND SOUTH CAUCASUS STATES
TBILISI, GEORGIA, FEBRUARY 29 - MARCH 1

International Experts

Bruce Broomhall — OSJI

Kinga Ile — OSJI

Jonathan Huston — Lawyers for Civil Rights

Irune Agurrezabal Quijera — European Coordinator for the CICC

Participants from Azerbaijan

1. Mr Namik Aliyev — Chief of the Methodological Center at the Ministry of Justice of Azerbaijan
Republic, Candidate of Legal Sciences

2. Mr Nizami Safarov — Chief of the Administrative and Military Laws Department at the Milli Mejlis
(Parliament) of the Azerbaijan Republic, Candidate of Legal Sciences

3. Mr Rafik Ramazanov — Chief of the Legal Service Department at the Ministry of Defense of the
Azerbaijan Republic

. Mr Vafaddin Ibayev — Judge of the Surahani district court of Baku city

. Mr Avaz Hasanov — Chair of the Society for Humanitarian Researches,

. Mr Erkin Gadirov — Senior lecturer at the Baku State University

. Mr Sahib Mamedov — Chair of the CITIZENS' LABOR RIGHTS PROTECTION LEAGUE
. Mr Fuad Suleymanov — OSI-AF, Candidate of Legal Sciences
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. Mr. Kamil Salimov, PhD, Professor at the Baku State University and Chair at the Association for
prisons in Azerbaijan, NGO.

Participants from Armenia

1. Mr. Ara Yeremyan — National Assembly Republic of Armenia (RA), Legal Department, PhD

2. Mr. Arman Dilanyan — Constitutional Court of RA, Senior Specialist

3. Mr. Koryun Nahapetyan — General Prosecutor Office of RA, Senior Assistant of General Prosecutor
of RA

4. Ms. Tatevik Mikayelyan — Ministry of Justice of RA, International Legal Relation department,
Senior Specialist

5. Ms. Narine Matevosyan — Ministry of Foreign Affaires of RA, Legal department, senior specialist
6. Mr. Arthur Poghosyan — Criminal and Military Appeal Court of RA, Judge

7. Mr. Aram Mkrtchyan — Ministry of Defense of RA, Head of Contract Department of Legal
department

8. Egishe Kirakosyan - Armenian Society for International Law

Participants from Georgia:

1. Levan Alexidze- Expert; Director of European Law and International Law of Human Rights
Institute.
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2. Marina Kvachadze-coordinator, moderator, European Law and International Law of Human Rights
Institute.

3. Irina Kurdadze-moderator, European Law and International Law of Human Rights Institute.
4. Konstantin Korkelia- moderator, European Law and International Law of Human Rights Institute.

5. Merab Turava- expert, Supreme Court of Georgia, European Law and International Law of Human
Rights Institute.

6. Tamara lasashvili — Head of Human Rights Protection Department, prosecutor office.

7. Vladimer Parulava — Deputy — Head of Political and International Relations Department, Ministry of
Defense.

8. Temur Bakradze — Director of the International Law Department, Ministry of Foreign Affairs.
9. Lali Papiashvili — Parliament of Georgia, Speaker’s office.

10. Gogi Giorgadze— Deputy-Head of Supreme Court of Abkhazian autonomous Republic, associate
Professor

11. Tika Burjaliani— Deputy-Head of International Law and Relations Department, Ministry of Justice.

12. Irakli Shapakidze — Dean of International Law and International Relations Department, Tbilisi
State University.

13. Tata Alexidze — Student Lawyers Association. (NGO)
14. Nodar Topuridze — ICC — Georgian Center (NGO)

15. Irakli Porchkhidze — OSGF.

16. Keti Khutsishvili — GYLA.

17. Natia Gvazava — expert, ICRC in Georgia.

18. Gela Khutsishvili —Associated Professor in History, Head of Chair of Humanitarian Sciences,
Military Academy of Georgia
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WORKSHOP ON THE RATIFICATION AND IMPLEMENTATION OF
THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
IN THE SOUTHERN CAUCASUS

February 29 — March 1
Tbhilisi, Georgia

Organized by the Institute of European Law and International Law of Human Rights at the State
University of the Republic of Georgia (Tbilisi) with support and assistance from the Open Society
Justice Initiative, the Open Society Policy Center the Open Society Institute Assistance Foundation —
Armenia and the Open Society Institute Assistance Foundation — Azerbaijan
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A workshop on the ratification and implementation of the Rome Statute of the International Criminal
Court in the countries of the Southern Caucasus was organized by the Institute of European Law and
the International Law of Human Rights at the State University of the Republic of Georgia, in
cooperation with the Open Society Justice Initiative and the Open Society Assistance Foundations of
Armenia and Azerbaijan. The meeting shared the experience of Georgia, which in 2003 ratified the
Rome Statute and implemented it into national law, and gathered experts, officials and potential lead
organizations from Armenia and Azerbaijan.

The workshop took place in Tbilisi, Georgia on 29 February and 1 March 2003. Professor Levan
Alexidze of the Institute of European Law and International Law of Human Rights presided and
provided an introductory discussion of the importance of the ICC as a integral element of the
international legal order of the twenty-first century, while Irina Kurdadze of the Institute presented
some treaty law issues related to the primacy of the ICC. The meeting then heard presentations from
international experts on the main features of the Rome Statute and the ICC, and in particular on the
principle of complementarity (which ensures that States will have both the right and an incentive to
prosecute crimes within their jurisdiction) and the system of cooperation (which presupposes effective
implementation of the Rome Statute into national law). Constitutional and other legal issues that could
arise in the process of ratification or implementation were also addressed. The delegations of Georgia,
Armenia and Azerbaijan gave detailed presentations of the present situation in their own countries
regarding Rome Statute ratification and implementation, including a survey of relevant legal issues and
approaches. Participants expressed great satisfaction with the meeting and look forward to working
together in future. An agenda of the conference and list of participants is attached.

The Open Society Justice Initiative is now working with the organizers and participants to consider
ways of following up in each country. With informed and dedicated officials, academics and NGOs
present in each country, it is hoped that Armenia and Azerbaijan will soon join Georgia among the
States Parties to the Rome Statute of the ICC.

SUMMARY OF PRESENTATIONS BY INTERNATIONAL EXPERTS

International expert Mr. Jonathan Huston provided an overview of the ICC’s basic structures,
jurisdiction and functioning. He emphasized that the Court’s jurisdiction is limited to the most serious
crimes of concern to the international community — namely genocide, crimes against humanity and war
crimes (aggression is also named, but cannot be applied until a definition is adopted, which cannot
happen before 2009). Unlike the International Court of Justice, the ICC will have jurisdiction over
individuals, not States, and unlike the ad hoc tribunals for Rwanda and the former Yugoslavia, the
Rome Statute was negotiated by the international community as a whole and gives the ICC potentially
worldwide jurisdiction. Nonetheless, the Court can only act with respect to crimes committed on the
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territory or by the nationals of a State Party (or a State that otherwise consents), or where a situation is
referred by the United Nations Security Council. Moreover, it can act only where the crime occurs
after the entry into force of the Statute (1 July 2002). Consisting of 18 judges elected by the Assembly
of States Parties for non-renewable terms, the Court is headed by the President, Judge Philippe Kirsch
of Canada, and has a Pre-Trial Division, a Trial Division and an Appeals Division. Investigations can
be triggered either by referral from the Security Council or a State Party, or on the Prosecutor’s own
motion if confirmed by the Pre-Trial Chamber. Luis Moreno Ocampo of Argentina was elected Chief
Prosecutor by States Parties in 2003, and has announced that his office is looking at situations in the
Democratic Republic of the Congo and at northern Uganda as potential first cases. The Rome Statute
now has 92 States Parties, or about half of the international community.

Dr. Bruce Broomhall of the Open Society Justice Initiative introduced the principle of
complementarity as reflected, in particular, in arts. 18 and 19 (containing procedures) and arts. 17 and
20 (containing the substantive criteria). This principle was universally agreed throughout the
negotiations, and ensures that States will always have primacy if they choose genuinely to investigate
and prosecute crimes within the jurisdiction of the Court. It is only where States are unwilling or
unable to act within the meaning of the Statute, or where they are simply inactive, that the ICC will
take on a case. Moreover, if a State has undertaken proceedings (and even if it has decided to
discontinue them, or has acquitted the individual), the ICC will only be able to take on the case if it is
shown that national authorities acted with an intention to shield the person concerned from justice, or
in a manner that was in the circumstances inconsistent with the intent to bring the person concerned to
justice. Without such a finding, it is not enough that, for example, the national procedure failed to
observe to perfection international standards of due process, or that a different sentence was applied
than the ICC would impose. Nonetheless, the consequence of the complementarity provisions is to
provide national authorities with a strong incentive to incorporate the Rome Statute definitions of
genocide, crimes against humanity and war crimes into their national law, and a growing number of
States Parties has done this.

A second presentation by Mr. Huston focussed on the importance of proper implementation of the
Rome Statute within the national law of States Parties. Mr. Huston emphasized the almost complete
reliance of the ICC on the cooperation of States Parties in the investigation and preparation of cases,
and the elaborate machinery set out in Part 9 of the Statute to ensure this. First, States Parties are under
an unequivocal obligation to cooperate fully with the Court (art. 86) and to modify national law as
necessary to allow the forms of cooperation required by the Statute (art. 88). States are obliged to arrest
and surrender suspects to the Court (art. 89) and to provide other forms of cooperation as requested,
such as the questioning of witnesses, the conduct of searches and seizure of evidence, the protection of
witnesses and the tracing, freezing, and seizure of assets related to the crimes under investigations (art.
93). The grounds for refusing cooperation are extremely limited: for example, States Parties cannot
refuse to extradite their own nationals, and immunities available under national law can be no bar to
handing over ones own nationals to the Court. On the other hand, national security can provide one
limited basis for a refusal to cooperate, provided all the consultation measures set out in art. 72 of the
Statute are undertaken. Whether a separate law should be adopted to provide for the required
cooperation, or whether existing legislation can be modified, is something that will depend on the legal
context of a particular country.

Ms. Irune Aguirrezabal Quijera presented an overview of the experience of Eastern and Western
European countries in the ratification and implementation of the Rome Statute, and remarked on the
positions with respect to the ICC of the United States and the European Union. The European Union
played a leading role in the Like Minded Group that promoted the establishment of an independent,
fair and effective ICC throughout the negotiations. The Rome Statute has now been ratified by a
significant number of States, including all the current members of the European Union and all of the 10
accession States (except the Czech Republic). This has reinforced the Court’s legitimacy and potential
effectiveness and sends a strong signal to other States, like those of the Southern Caucasus. The
European Union has continued to defend the integrity of the Rome Statute since its adoption, while the
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Council of Europe and other bodies have been active in its promotion as well. Armenia and
Azerbaijan, like countries that have already ratified and implemented the Statute, may face certain
legal questions (immunities, surrender of nationals, and issues regarding the substantive criminal law),
but extensive work has been done on this subject, innovative solutions have been devised, and many
different examples of implementing legislation are available to be studied and used as examples. For
example, France and Luxembourg chose to amend their Constitutions so as to ensure compatibility
with the Statute, while Spain and others have adopted an interpretative approach that avoided potential
problems. Concluding, Ms. Aguirrezabal drew participants’ attention to the fact that the Agreement on
Privileges and Immunities of the Court is also crucial to the effectiveness of the Court’s operations,
and should be signed and ratified by all States; she also reminded participants of the significant number
of NGOs that are interested in working with States working towards ratification of the Rome Statute.
Ms. Aguirrezabal encouraged both Armenia and Azerbaijan to seek cooperation with such NGOs and
to actively work towards the implementation and ratification of the ICC Statute.

COUNTRY SUMMARIES

GEORGIA signed the Rome Statute on 18 July 1998 and ratified it on 5 September 2003. A
legislative package of five bills was passed by Georgia’s Parliament on 14 August 2003: (1) regarding
cooperation with the ICC; (2) amending the Code of Criminal Procedure; (3) amending the Criminal
Code; (4) amending the law of Georgia on custody; (5) amending the law on executive actions
(proceeding). Parliament subsequently passed a further bill containing additional amendments to the
Code of Criminal Procedure Art. 9, para 2. which provides that prosecution, detention or any other
procedural means regarding certain official accorded immunities or similar protections by Georgian
law or its Constitution, as well as persons enjoying diplomatic immunity and representatives of the
ICC, are determined by the Constitution, by international agreements to which Georgia is party, the
Code of Criminal Procedure and other laws. Prof. Marina Kvachadze and Judge Merab Turava of the
Supreme Court of Georgia summarized the steps that were taken by Georgia towards ratification and
implementation of the Statute, and recounted the following approaches to constitutional issues:

¢ There was no need for amendment of the Georgian Constitution, as interpretative solutions were
successfully found for all difficulties. Although the Constitution does provide for immunities
(arts.63, 75), these are not absolute and if necessary can be lifted by Parliament.

¢ Regarding surrender by Georgia of its own nationals, no incompatibility was found between this
Rome Statute requirement and Georgian law, given that art.13 of the Constitution provides that
Georgian nationals cannot be extradited except when otherwise established by international
treaties to which it is a party. Moreover, the distinction in Rome Statute art. 102 between
extradition (to another State) and surrender (to the ICC) was recognized.

¢ No problems arose regarding either sentencing or the principle of ne bis in idem. In addressing
possible inconsistencies between the Georgian Criminal Code and Criminal Procedural Code,
Georgia chose not to adopt a separate law but rather to proceed with a series of amendments to
certain provisions. The crimes within the jurisdiction of the Court are now included in the
Georgian Criminal Code as follows (genocide under art. 407, crimes against humanity under art.
408, and war crimes under arts. 411, 412 and 413).

ARMENIA signed the Rome Statute on 1 October 1999 and took a number of steps towards
ratification and implementation, as Koriun Nahapetyan, Senior Assistant of General Prosecutor of
Armenia, informed the meeting. A comparative analysis of the conformity between national law and
the Rome Statute was recently published in Armenia. The working group on the compatibility of
Armenian national law with the Statute concluded that no major inconsistencies or constitutional
difficulties stood in the way of Armenia’s ratification of the Rome Statute:
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Regarding possible Constitutional incompatibilities Mr. Nahapetyan noted that, once ratified,
international agreements become part of national law and prevail over other laws of Armenia.
However, the Constitution is excepted from this rule, thus requiring harmonization of the
provisions of the Constitution with those of an international agreement before ratification.

Immunities are provided for but, as their character is not absolute, they can be lifted, thus
eliminating any formal incompatibility in this regard. No provisions relating to the surrender or
extradition of Armenian citizens are found either in the Constitution or in the Criminal Procedural
Code. A Special Law on Citizenship does deal with this issue, but were the Rome Statute to be
ratified it would have primacy over this law.

With respect to the criminal code and the code of criminal procedure some need for amendment
does exist, but there is no reason to think that this is a major problem. A new criminal code was
adopted on April 18, 2003. Furthermore, the Ministry of Justice in cooperation with the Ministry of
Foreign Affairs is working on a draft project regulating in detail cooperation between the ICC and
a national agency created for this purpose.

Mr. Nahapetyan concluded that while he could not give an exact date for the Rome Statute’s
ratification by Armenia, he believes that there are no major political reasons that would delay the
process. He felt confident that this would happen in the not too distant future.

AZERBAIJAN’s accession to and implementation of the ICC Statute has suffered from a lack of
political interest caused mainly by the importance attributed by the government of Azerbaijan to the
process of accession to the Council of Europe, explained Erkin Gadirov, Senior Lecturer at Baku State
University and a participant at the Rome Diplomatic Conference. Considerable efforts continue to be
directed in Azerbaijan towards the requirements of the Council of Europe. Since 1998, numerous steps
have been taken to remove possible incompatibilities between national legislation and the Rome
Statute.

¢
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According to the present law in Azerbaijan regarding the hierarchy between international and
national law, state authorities are bound by international when addressing an international issue
and by national laws when addressing a national one. This confusing situation makes it likely that
the Constitutional Court will have to interpret the law and establish the applicable hierarchy.

Constitutional amendments are possible only through a process of referendum, but it is considered
unlikely that a special referendum would be organized to remove any incompatibilities between the
Constitution and the Rome Statute. Any changes needed should rather be incorporated into the new
draft Constitution, currently under development.

Existing immunities with regard to the Head of State, parliamentarians, members of the
government and judges are not seen to represent a legal obstacle given that they are not absolute
and can be lifted.

Problems related to the extradition of nationals are unlikely to be resolved by an interpretative
solution drawing on the difference between the terms ‘extradition’ and ‘surrender’ (Rome Statute
art. 102), as a linguistic particularity in Azerbaijan results in the same term being used for both
extradition and surrender.

The crimes within ICC jurisdiction are all covered by Azerbaijan’s Criminal Code; no amendments
are needed in this regard.

The maximum term of provisional detention allowed under Azerbaijan law is limited to 48 hours,
unlike the Rome Statute period of 96 hours.

Mr. Gadirov concluded with his opinion that Azerbaijan should eventually adopt a separate law on
cooperation with the ICC, rather than make piece-meal amendments.
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WORKSHOP ON THE RATIFICATION AND IMPLEMENTATION OF
THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
IN THE SOUTHERN CAUCASUS

February 29 — March 1
Tbhilisi, Georgia
participants
International:

1. Bruce Broomhall, Visiting Fellow, European University Institute (Florence, Italy); until Dec. 2003,
Senior Legal Officer for International Justice, Open Society Justice Initiative and Assistant Professor
of International Law, Central European University (Budapest, Hungary)

2. Jonathan Huston, international expert; formerly advisor to the Principality of Liechtenstein with
respect to the ICC, NGO participant in ICC negotiations, and advisor on Rome Statute
implementation to national governments and NGOs

3. Irune Aguirrezabal Quijera, European Coordinator, NGO Coalition for the International Criminal
Court, Brussels

4. Kinga lle, International Justice Program, Open Society Justice Initiative

Armenia:

1. Ara Yeremyan — National Assembly of the Republic of Armenia, Head of Department for
Legislative Expertize, (PhD)

2. Narine Matevosyan — Ministry of Foreign Affaires of the Republic of Armenia, Legal Department,
Senior Specialist

3. Aram Mkrtchyan — Ministry of Defense of the Republic of Armenia, Head of Contract Department
of Legal Department

4. Arman Dilanyan — Constitutional Court of the Republic of Armenia, Senior Specialist

5. Tatevik Mikayelyan — Ministry of Justice of the Republic of Armenia, International Legal Relation
Department, Senior Specialist

6. Koryun Nahapetyan — General Prosecutor Office of the Republic of Armenia, Senior Assistant of
General Prosecutor of Armenia

7. Arthur Poghosyan — Criminal and Military Appeal Court of the Republic of Armenia, Judge
8. Egishe Kirakosyan — Armenian Society of International Law

Azerbaijan:

1. Namik Aliyev — Chief of the Methodological Center at the Ministry of Justice of the Azerbaijan
Republic, (PhD)

. Vafaddin Ibayev — Judge of the Surahani District Court of Baku

. Avaz Hasanov — Chair of the Society for Humanitarian Researches

. Erkin Gadirov — Senior Lecturer at the Baku State University

. Sahib Mamedov — Chair of the Citizens Labor Rights Protection League

. Fuad Suleymanov — Open Society Institute Assistance Foundation — Azerbaijan, (PhD)
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. Kamil Salimov — Professor at the Baku State University and Chair at the Association for Prisons in
Azerbaijan, (Doctor of laws)

Georgia:

1. Levan Alexidze — Director of European Law and International Law of Human Rights Institute,
(Doctor of laws)
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2. Marina Kvachadze — Coordinator, European Law and International Law of Human Rights Institute,
(Doctor of laws)

3. Irina Kurdadze — Coordinator, European Law and International Law of Human Rights Institute
4. Konstantin Korkelia — European Law and International Law of Human Rights Institute, (PhD)

5. Merab Turava — Supreme Court of Georgia, European Law and International Law of Human Rights
Institute

6. Tamara laseshvili — Head of the Human Rights Protection Department, Prosecutor's Office

7.Vladimer Parulava — Deputy, Head of Political and International Relations Department, Ministry of
Defense

8. Lali Papiashvili, Parliament of Georgia, Speaker's Office

9. Gogi Giorgadze — Deputy, Head of Supreme Court of Abkhazian Autonomous Republic, Associate
Professor, (PhD)

10. Tika Burjaliani — Deputy, Head of International Law and Relations Department, Ministry of Justice

11. Irakli Shapakidze — Dean of International Law and International Relations Department, Tbilisi
State University

12. Tata Alexidze, Student Lawyers Association
13. Natia Gvazava — International Committee of the Red Cross, Georgia

14. Gela Khutsishvili — Associate Professor in History, Head of Chair of Humanitarian Sciences,
Military academy of Georgia

15. Ann Tabidze — Student, Tbilisi State University
16. Sopo Tsintsadze — Tbilisi State University, International Law and International Relations
Department
17. Giuli Kalatozishvili — Thbilisi State University, International Law and International
Relations Department
18. Tamuna Karsaulidze — Tbilisi State University, International Law and International
Relations Department

WORKSHOP ON THE RATIFICATION AND IMPLEMENTATION OF

THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT
IN THE SOUTHERN CAUCASUS

February 29 — March 1
Tbhilisi, Georgia

AGENDA

Sunday, February 29, 2004
9.30 - 10.00

Registration of Participants
10.00-10.30

Opening

- Levan Alexidze, Head of International Law Chair of the Department of International Law and
International Relations, Director of the European Law and International Human Rights Institute,
State University of the Republic of Georgia;
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- Bruce Broomhall, Visiting Fellow, European University Institute (Florence, Italy); until Dec. 2003,
Senior Legal Officer for International Justice, Open Society Justice Initiative and Assistant
Professor of International Law, Central European University (Budapest, Hungary).

Moderator — Levan Alexidze
10.30 - 11.00

ICC — The historical meaning of the creation of the International Criminal Court for the
development of the International Criminal Law

- Levan Alexidze

11.00 - 11.30

Problems of primacy of the International Criminal Court over national jurisdiction
- Irina Kurdadze, European Law and International Law of Human Rights Institute
11.30 - 11.45

Coffee break

11.45-12.15

Basic structures of the Court, its jurisdiction and functioning

- Jonathan Huston, international expert; formerly advisor to the Principality of Liechtenstein with
respect to the ICC, NGO participant in ICC negotiations, and advisor on Rome Statute
implementation to national governments and NGOs

12.15-12.45

Admissibility and the principle of complementarity
- Bruce Broombhall

12.45 - 14.00

Lunch Break

Moderator — Konstantin Korkelia

14.00 — 15.15

Importance of proper implementation of the Statute in national legislation of States Parties in the
context of complementarity and the obligation to cooperate

- Jonathan Huston

15.15-15.30
Coffee Break
15.30 - 16.00

Ratification and implementation of the Rome Statute: the experience of eastern and western
European countries, and a few remarks on the stances of the United States and the European Union

— Irune Aguirrezabal Quijera, European Coordinator, NGO Coalition for the International Criminal
Court, Brussels

16.00 — 16.15
Coffee Break
16.15 - 18.00

Discussions
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Monday, March 1, 2004

Moderator — Marina Kvachadze

10.00 — 11.00

Implementation of the Statute: experience of Georgia

— Merab Turava, Judge of the Supreme Court of Georgia, European Law and International Law of
Human Rights Institute

11.00 - 11.30
Implementation of the Statute: experience of Georgia

- Natia Gvazava, ICRC, Georgia

11.30 -11.45
Coffee Break
11.45-13.15

Implementation of the Statute: experience of Georgia

— Lali Papiashvili, Parliament of Georgia, Speaker's Office
13.15-13.45

Implementation of the Statute: Experience of Georgia

- Keti Khutsishvili, Georgian Young Lawyers Association [absent]
13.45-14.30

Lunch Break

Moderator — Irina Kurdadze

14.30 — 15.30

Steps undertaken for the implementation of the Rome Statute: experience of Azerbaijan
- Erkin Gadirov — Senior Lecturer, Baku State University

- Kamil Salimov — Professor at the Baku State University and Chair at the Association for Prisons in
Azerbaijan, (PhD)

15.30 — 15.45
Coffee Break
15.45 - 16.45

Steps undertaken for the implementation of the Rome Statute: experience of Armenia

- Koryun Nahapetyan — General Prosecutor Office of the Republic of Armenia, Senior Assistant of
General Prosecutor of Armenia

16.45-17.00
Coffee Break
17.00 — 18.00

Discussions
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MEXJIYHAPOJIHASI KOH®EPEHIIUA "MEXKJIYHAPOJHBIN
YI'OJIOBHBIN CYJ U CTPAHBI IOKHOI'O KABKA3A"

29 gpespans — 1 mapma 2004 2o0a
Tounucu, I py3us

OpranuzoBan HMuctutyTom EBpomeiickoro mpaBa W MeEXIYyHapoJHOTO IpaBa MpaB 4YElOBEKa B
I'ocynapcrBennoMm yHuBepcutere PecnyOmuku I'pysus (TOwnmcn) npu nopnepxkke I[IpaBoBoii
WNunmmatuser Otkpeitoro O6mectsa (OSJI), Llenarp momutuku OtkpeiToro O6mectBa, MHCTHTYTA
«OtkpeiToe O6mectBo — @onpg CoxeiictBus»y Apmernu u MuctrTyTa «OTKphIToe O61ecTBo — PoH
ConetictBus» AzepOaiimxana

Kondepenuus no parupukanuu u ummieMeHranuu Pumckoro craryra MexxayHapoIHOrO yroJOBHOTO
cyna B crpaHax lOxxnoro KaBkaza Obuia opranumsoBaHa HMucturytom EBpomneiickoro mpasa u
MEX/yHapOJHOr0 TpaBa IpaB yenoBeka B I'ocynapcTBeHHOM yHuBepcuteTe PecryOmuku ['pysus, B
corpynauuectBe ¢ [IpaBoBoit MaunmmarnBoit OtkpeiToro O6mecta (OSJI) u @ongamu ComeicTBus
HNucturyta «OTtkpeiToe OOmecTBo» Apmennn u A3sepOaiikana. Ha BcTpede oOCyKmayics OTBIT
I'py3un, rae B 2003 roxy Obu1 patudunupoBan PUMckuii cTaTyT, a TakKe MPUHATO HALMOHAIBHOE
3aKOHOJATENbCTBO 110 €r0 UMIUIEMEHTaluK. B KoH(epeHIMH yuyacTBOBAIN HKCHEPTHI, OQUIHATIbHbIE
JMLA ¥ IOTEHIUAIbHbIC OpraHU3aluN-T1epbl U3 ApMeHNH U A3epOaiipkaHa.

Cemunap npoxoaun B ToOwmucu, I'py3un 29 deBpans — 1 mapra 2003 roma. Axamemuk JleBan
Anekcunze u3 MHcruryra EBporielickoro mnpaBa M MeXKIyHapOJHOTO IMpaBa IpaB yeJoBeKa Ipejce-
JaTeJIbCTBOBANI HAa BeTpeye. OH MPOBEN BCTYNHUTEIbHYIO JUCKYCCHIO O 3HAYEHHU MeXayHapOoaHOIo
yroioBHOro cyaa (nanee — MYC) kak HEOTHEMIIEMOTO 3JIEMEHTAa MEXAYHApOAHOIO IMPAaBONOPSAIKA B
21 Beke. Cortpynnuk Huctutyra Hpuna Kypnamze npencraBuina o0030p HpaBOBBIX BOIPOCOB,
Kacaroluxcs MIPUOPUTETHON ropucaukiun MY C.

3areM ObUIM 3aciIylIaHbl JOKJIAAbl MEXIYHAPOIHBIX KCIEPTOB 00 OCHOBHBIX 3JeMeHTax Pumckoro
craryta ¥ MYC, a B 0COOEHHOrO MPHUHIUIA KOMIUIEMEHTAPHOCTH (KOTOPBII TapaHTUpPYyeT, YTO
I'ocynapcTBa-y4acTHUKY OylyT HE TOJIBKO BIIpaBe, HO M 3aMHTEPECOBAHbI B TOM, YTOOBI IIPECIEN0BATh
HPECTYIJICHUs], HAXOJSLIMeCs B MX FOPHUCIUKLUHN) U CHUCTEMBI MEXIYyHapOJIHOI0 COTPYAHUYECTBA
(xoTopas obecneunBaeT 3(h(HhEeKTUBHOE BOIUIOLIEHHE MOJIOKEHUI PUMCKOro craTyTa B HallMOHAJILHOM
3aKOHOJIaTENIbCTBE).

Kpome Toro, Ha ceMuHape 00Cyk/1aIUCh KOHCTUTYLIMOHHbBIE U UHBIE IIPABOBbIE NIPENATCTBHSI, KOTOPbIE
MOTYT BO3HUKHYTb B Iporecce paTuduxanuu. Jenerammu ['py3um, Apmenun u AsepOaiimxkaHa
MIPEICTaBWIA JAETalbHbIE JOKJIAAbl O CYLIECTBYIOIIEH Ha TOT MOMEHT CHUTyallUd B HUX CTpaHax,
Kacaromeincs: paTuQuKanuy ¥ UMITIEeMEeHTanuu PuUMckoro craryrta, BKIO4as 0030pbI COOTBETCTBY-
FOIIUX IIPABOBBIX TMOJOKEHUW W TEOPUM. YYAaCTHHKW BBIPA3WIN YIOBJIECTBOPECHHE MPOILIEAIICH
BCTpeYel W HaJeXKIy Ha JalbHelInee coTpyaHHYeCcTBO. [IporpamMmma KOH(EPEHIIUH U CITUCOK Y4acT-
HUKOB IIPUJIAraroTCs.

[TpaBoBast Muunuarusa OtkpsiToro OOmiecTBa B HacTosllee BpeMsl paboTaeT ¢ OpraHu3aTopaMu U
y4acTHMKaMU Haj pa3paboTKoOM JanpHeHied mporpaMmsl JeHCTBUN B Kaxoi crpane. Oxujgaercs,
YTO IPU HAIMYUHM MHPOPMUPOBAHHBIX U 3aMHTEPECOBAHHBIX I'OCYJJAPCTBEHHBIX U HAYUYHBIX JesTelel,
a TaK)Ke HEeroCylapCTBEHHBIX OpraHu3aliii, ApMeHus u AszepOaiipkaH BCKOpE MOCIEAYIOT MPUMEPY
I'py3un u npucoeaunsrca k Pumckomy cratyty MYC.
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OB30P JOKJIAJOB MEXJIYHAPO/JHBIX OKCIIEPTOB

MexnyHaponnslii sxkcnept ['-n J[»onatan XacToH mpencTaBuil JoKiIag 00 OCHOBHBIX opranax MYC,
€ro IPUCAUKIUY U JesaTeabHocTH. OH NOAYEPKHYII, uTo opucAukiusa Cyaa orpaHUuUBaeTCsl CaMbIMU
CEPbE3HBIMU MPECTYIUICHUSMH, BBI3BIBAIOININE 03a00UE€HHOCTh BCETO MEXIYHAPOJIHOTO cOOOIIecTBa —
B YaCTHOCTH, F€HOLUIOM, IPECTYIUICHUSIMU MPOTHB YEJIOBEYHOCTH, U BOECHHBIMH IPECTYIUICHUSIMU
(arpeccus Taxke BXoauT B ropucauknuio MYC, Ho MYC He MOXKEeT OCYIIECTBIISThH MpeciieI0BaHNE
3TOTO MPECTYIUICHHSI, MTOKa He OyAeT NPUHATO OINpEesIeHHE arpeCCHU, YTO HE MOXET CIIyYHUTHCS 10
2009 roga).

B ortnmmume or Mexaynapognoro Cyma OOH, MYC Oyzaer uMeTh KOMIICTCHIIMIO B OTHOIICHHU
WHIMBHUIOB, a HE TOCYAapCTB; W B OTIW4YHMe OT ad hoc TpubOyHanoB mis Pyannel u ObiBien
OrocnaBun, MYC Oyner uMeTh MOTEHIMATBLHO HEOTPAaHUUYEHHYIO TEPPUTOPHAIBHYIO IOPUCIUKIIUIO,
MOCKOJIbKY PUMCKHUI cTaTyT ObLI MPUHAT BCEM MEXAYHApOAHBIX coolOmiecTBoM. HecmoTps Ha 31O,
MVYC moxer npeciieoBarb TOJIbKO T€ MPECTYIICHMs, KOTOpPbIE COBEPIICHBI HA TEPPUTOPHUU WIH
rpaxaaHaMu ['ocynapcTB-y4yaCcTHHKOB (MJIM TOCYJapCcTB, KOTOPOE NMpHHUMAIOT ropucaukuuo MYC),
mi6o ecom Coser besomacnoctm OOH oOpamraercs k' MYC ¢ TpeGoBaHMEM MPOW3BECTH
pacciefoBaHre KOHKpPETHBIX cuTyauuid. bomee toro, Bpemennast topucaukiuus MYC orpanuuena
naTtoi BeTymieHust Puvckoro craryra B cuiy (1 utons 1998 rona).

B cocraBe Cyna Haxoautcs 18 cyneii, koTopble n3duparoTcs AccamoOieeii TocyaapcTB-y4aCTHUKOB He
0osee yem Ha onuH cpok. Bosrmasnser Cyx [pencenarens, Cynbs @wmunmn Kuprr u3 Kanager. MYC
coctouT u3 OTaeraeHus NpeaBapUTENbHOTO MPou3BoAcTBa, CyeOHOT0 OTeNIeHUs U ATICIUIAIIUOHHOTO
otneneHus. PaccnenoBanue MoxkeT HauMHAThCs ¢ oOpamieHust ['ocygapcTB-yyacTHukoB win CoBeta
besonacnoctn OOH, nu6o mo cobcrBenHoit ununmaTuBe [Ipokypopa, eciu Havano paccieoBaHus
onobpeno OTaeneHneM mpenaBapuTe-HOro npousBocTBa. JIync Mopeno Okamiio u3 ApreHTuHbI OB
n3bpan Ilpokypopom I'ocymapctBamu-ydyactHukamMu B 2003 romy. OH 00BSBMI, YTO €ro
rmojipa3fielieHue paccMarpuBaeT cutyanuu B Jlemokpatndeckoit PecryOonmuke Konro m B ceBepHOU
VYranzge, Kak Jena, KOTOpble MOTYT OBITh PaccieOBaHBl B NEPBYIO ouepenb. B HacTosiiee Bpems
wieHaMu PuMmckoro craryra sBistoTcss 92 rocynapcTsa, WM NPUMEPHO IOJOBHHA MEXKIYHAPOIHOIO
COOO0IIIECTBA.

Hokrop bproc bpymxomn u3 IlpaBoBoit Muunmarussl OTkpbiTOro OO0IIecTBa paccMOTpeN MPUHIIKIT
KOMIUIEMEHTAapHOCTH, COJIEpKallIMifics, B YaCTHOCTH B cTaThsaxX 18 u 19 (mpoueccyanbHble acleKThl) U
17 u 20 (marepuaibHO-IIpaBOBbIE KpUTepuH). B mpoliecce meperoBopoB Mo pa3zpaboTke MpoeKTa
Pumckoro cratyra mo moBoAy 3TOrO MPUHUMIA YAAIOCh AOCTUTHYTH YHHBEPCAJIBHOTO COTJIACHS.
[IpuHIMIT KOMIUIEMEHTApHOCTH TapaHTHpYeT, uTo ['ocynapcTBa-ydyacTHUKH OyayT WMETh MepBOOYE-
peaHoe MpaBO MPECieIOBaHUs NPECTYIUIEHUHM, KOTOpble MOTEHLUHUAIBHO HAXOJATCS B KOMIIETEHLIUU
MVYC, npu ycrnoBuu, 4TOo OHH (TOCyAapcTBa) obecmeuyaT paccieJOBaHHE U Ipece0OBaHHE TaKUX
MIPECTYIUICHUH JTOJDKHBIM 00pazoM. TombKo B TOM citydae, Koraa ['ocyjapcTBa-y4yaCTHUKH HE JKeJIaroT
WIA HE CIOCOOHBI AEWCTBOBATH B COOTBETCTBUM C PHMCKMM CTaTyTOM, WJIM KOTZa OHH IPOCTO HE
OCYIIECTBISIOT HUKAKUX JeicTBuil, MY C MOXeT HauaTh paccieloBaHue.

Bonee Toro, ecnm rocynapcTBO BCe-TakM IMPOM3BENIO pacciiefoBaHHE (Hake €CM OHO OBUIO OCTa-
HOBJICHO, WJIM 3aKOHYWJIOCH OmpaBaaHueM HHIuBUAA), MYC cMOXeT NpUHATH JEN0, TOJIbKO €Clu
OBbUIO J10Ka3aHO, YTO HALlMOHAJIbHBIE OPraHbl JEHCTBOBAIN C HAMEPEHUEM OIPaJUTh COOTBETCTBYIOLIEE
JMLO OT YTOJOBHOM OTBETCTBEHHOCTH, MM €CJIM HOPSIOK, B KOTOPOM IIPOBOJMIIOCH paccie0BaHuUE,
ObUT HECOBMECTHM C HAMEPEHHUEM IpeaTh OOBUHAEMOro npaBocyauio. Eciu 310 He 1oka3aHo, caMoro
(akTa HecoOII0IEHHUSI MEX/TyHapOAHBIX IPOLECCYaTbHBIX CTAHAAPTOB MPABOCYAUS B COBEPILEHCTBE,
WINA BBIHECEHUS] MHOTO NPUTOBOpa, yeM Obu1 Obl BeiHECEH MY C, OyneT HegoctatouHo. Tem He MeHee,
MOJIOKEHUSI O KOMILJIEMEHTAPHOCTH HAalpaBlIeHbl HAa TO, YTOOBI MOOYIWTH HAIMOHAJIBHBIE OpPTaHBI
BHEJPUTH ONpPEACICHUS T€HOLM/IA, PECTYIJICHUH TPOTUB YEJIOBEYHOCTH U BOEHHBIX MPECTYIUICHUH,
KoTopele cojepxatcs B Pumckom CraTyTe, B HallMOHAJIBHOE 3aKOHOJATENbCTBO, U PACTYIIEE YUCIIO
lNocynapctB-UneHoB y:xe caenano 3To.
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Bropoii noknan, caenanselii I'-HOM XacTOHOM, OB MOCBSIIEH 3HAYEHHUIO MPABHJIBHON MMILIEMEH-
Tauuu PUMCKOro cratyra B HallMOHAJILHOM 3aKOHOAATeNnbCTBE ['ocygapcTB-yyacTHUKOB. ['-H XacToH
nouepkHy’, uto MYC nomkeH OyAeT MOYTH MOJTHOCTBIO TOJAraTbCs Ha COTPYIHUYECTBO ¢ [ocy-
JapCTBaMU-YYaCTHHUKAMH B XOJI€ paccielOBaHus U TMOATOTOBKH JIeN K CyI€0HOMY PacCMOTPEHUIO,
nostomy Yacte 9 Pumckoro craryra COAEp:KUT TIIATEIBHO MPOJYMAHHBIM MEXaHU3M MEXIYHapO.l-
Horo corpyaHundectBa ¢ MYC. Bo-nepBbix, Ha ['ocygapcTBa-yuyacTHUKM BO3JIOKEHA OE€30rOBOPOYHAsI
00513aHHOCTh TIOJTHOCTHIO coTpyaHndath ¢ MYC (ctaths 86), a Takke BHOCHTh HEOOXOIUMBIE TIOII-
PaBKHU B HallMOHAJIBHOE 3aKOHOAATENIBCTBO, KOTOPbIE Obl 103BONMMIN coTpyAHn4aTh ¢ MYC B dopmax,
MperyCcMOTpEeHHbIX PuMckuM ctatyToM (ctaths 88).

locynapctBa 00si3aHbI moABeprath apecty u nepenade MYC momo3peBaembIx Juil (ctaThs 89), a
Takke oOecreunBaTh JApyrue (GopMbl COTpymHUYEcTBa 1o TpeboBanmio MYC, Takume Kak JOMpoc
CBHUJETENCH; BBIBIECHUE, OTCIECKUBAHME U 3aMOpPO3Ka CPEACTB, OTHOCAIIMXCA K pacciegyeMbIM
npectymieHusM (crates 93). OcHoBaHMs OTKa3a coTpyaHndarb ¢ MYC npenenbHo y3KU: Harpumep,
l'ocynapcTBa-uneHbl HE MOTYT OTKa3aTh B BbIJaue COOCTBEHHBIX TIpakJaH; NUMMYHHUTETHI, TpEayc-
MOTpPEHHBIE HAIMOHAIBHBIM 3aKOHOJIATEILCTBOM, HE MOT'YT OBITh IPEISATCTBUEM JJIS Mepeaayl CBOUX
rpaxaad MYC. C npyroil cropoHsl, COOOpaXeHHsl HAllUOHATIbHOM 0€3011aCHOCTH — 3TO €JMHCTBEHHOE,
U OYEHb OrPAaHWYEHHOE, OCHOBaHHE /Js OTKaza B coTpyaHuuectBe ¢ MYC, mpu ycinoBuu, 4TO
IPUHATHL BCE KOHCYJbTAaTUBHBIE MEpHl, MpeaycMoTpeHHble cratheil 72 Crartyra. JlomkeH yn ObITH
IOPUHAT CHELUAIbHBIN 3aKOH O coTpyaHudectBe ¢ MYC, uiaM JOCTaTOYHO MPUHATH IMOIPABKU K
JEWCTBYIONIEMY 3aKOHOJATENLCTBY, — O3TO OyJeT 3aBHCETh OT IPABOBOM CHUCTEMBI Ka)JIOTO
rocy/1apcTBa.

Mucc Upyne Aruppesaban Kuxepa npeacrasuiia 0030p onbita cTpad Boctounoit u 3anaanoi EBpornst
B parudukanuu M UMIUIEeMeHTauuu Pumckoro cratyta, W o6o3Haumna mnozuiuu CIIA u
EBpomeiickoro Coro3za mo ortHomenuto k MYC. Espomeiickuit Coro3z (manee — EC) wurpan
muaupyomyio poib B «I'pynme cxomHo meicismmx rocyaapets» (Like Minded Group), xoropas
BBICTyIAJIa 32 HE3aBUCUMBIH, cripaBeaiuBbiii U 3pdextuBHbii MYC BO Bpemsi IUIIOMaTHYECKHUX
neperoBopoB. PuMckuil cTatyT paTHQHUUIMPOBAH 3HAYUTEIHHBIM KOJIMYECTBOM TOCYAApCTB, BKIIIOYAS
Bcex geictByrommx wieHoB EC, n Bcemmu 10 crpanamu, Bcrymarommmu B EC (3a HCKIIlOueHHEM
Yexun). Takum 00pa3oM ObUTH MOBBIMIEHBI JISTUTUMHOCTD U MOTEHIIMANbHAS dQdexkTuBHOCTh Cyna, u
OBbLIT HaMpaBJIeH CHJIBHBIN CUTHAJ IPYT'MM TOCyIapcTBaM, B 4acTHOCTH cTtpaHaM FOxxnoro Kaskaza. EC
MIPO/IOJDKAET CIOCOOCTBOBATH YKPEIUIEHHIO aBTOpHTETa PUMCKOro craryTa ¢ caMoro BPEMEHH ero
npussTys; CoBeT EBponsl 1 Ipyrue oprassl Takke akTUBHO nojaaepxkusaor MYC.

Apmenus u AzepOali/pkaH, Tak K€ Kak U CTpaHbl, KOTOPbIE YK€ paTU(UIUPOBATIH U UMILIEMEHTHPO-
Bamu CTaTyT, MOTYT CTOJKHYTbCA C OINpPEAEICHHBIMU NPAaBOBBIMHM MPEMATCTBUSIMH (MMMYHUTETHI,
nepeaaya cCOOCTBEHHBIX I'paxk/iaH, MPoOJieMbl MAaTepHAFHOTO YTOJIOBHOTO TMpaBa). B To ke Bpems B
3TOM cepe yxe npojenana 6ombias padoTa, OblI0 pa3paboTaHO MHOTO MHHOBAIIMOHHBIX PELICHUM, U
MHOTO pa3HBIX MPUMEPOB HMIUIEMEHTAIIHOHHOTO 3aKOHOJATEIhCTBA JOCTYIHO Il HM3ydeHus. B
gactHOCTH, Ppannus u JlrokceMOypr BHecnu momnpaBku B cBou KoHcTuTyruu, 4ToObl 00eCHeyuTh
COOTBETCTBHE C PUMCKUM cTaTryToM, B TO BpeMs Kak McmaHus u Apyrue CTpaHbl IPUHSIU WHTEPII-
pEeTalMOHHBIA MOAXOA A M30ekaHHs MOTEHUUANbHBIX MPOOJIEM HECOOTBETCTBHUS HAIMOHAIHHOTO
3aKOHOJaTeNbCcTBAa PUMCKOMY cTaTyTy.

B 3akmouenne Mucc Aruppesaban oOpaTiia BHUMaHHWE YYaCTHUKOB Ha TO, yTo Cormnamenue o [1pu-
Buierusix u Mmmynnterax MYC Taxoke uMeer onpefenstoniee 3HaueHue i 3QGeKTuBHON esTenb-
Hoctd Cyna, ¥ JIOJDKHO OBITh MOJIMHMCAHO U paTHU(UIIMPOBAHO BCceMH [ ocynapcTBaMH-y4acTHUKAMH.
Ona Taxke HAalOMHMJA yYaCTHHKAaM O TOM, YTO CYIIECTBYEeT 3HAUMUTEIIFHOE YHCIIO HErocyaapcT-
BEHHBIX OpraHU3alMi, KOTOpble 3aMHTEepecoBaHbl B pabore ¢ ['ocynapcTBaMH-yyaCTHUKAaMHU B Hall-
paBiennn patudukanuu Pumckoro craryra. Mucc Aruppesaban mpusBana u ApmeHuto, u Asep-
Oali/pkaH COTpYIHHYATh C TAKUMH HETOCYAAapCTBEHHBIMH OPraHM3alUsAMH B paboTe MO HMMIUIEMEH-
tanuu u patudukanuu Craryra MYC.
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OB30PbI I10 CTPAHAM

I'PY3US nonnucana Pumckuit craryr 18 urong 1998 roga u patudunuponana ero 5 centsiopsa 2003
roza. Ilaker u3 nsaTH 3akoHonpoexToB ObL1 puHAT [lapnamentom ['py3un 14 aBrycra 2003 rona: (1) o
corpynuaudectse ¢ MYC; (2) o BHeceHMH M3MEHEHH B YTOJOBHO-TIpOILIECCyalIbHBIN Kozekc; (3) o
BHECEHUHW M3MCHEHHUI B YTOJOBHBIN KOJEKC; (4) 0 BHeCeHHH M3MeHeHi B 3akoH ['py3un 00 apecre;
(5) o BHeceHnUM M3MEHEHHH B 3aKOH 00 aJIMHHHACTPATUBHOM Tiporiecce (tporienype). [lapmamenT nanee
MIPUHSUT 3aKOHOTIPOEKT, COJIEPIKAIIUil JOTOIHUTENIbHBIE N3MEHeHH cTaThl 9 maparpada 2 YTonoBHO-
MPOLIECCYATILHOTO KOJEKCa, MPEAyCMaTPUBAOIIEr0, YTO BO3MOYXKHOCTh YTOJIOBHOTO IPECIIECOBAHUSA,
apecTa, WU MPUMEHEHHS JIOOBIX IPYTUX MPOIECCYalbHBIX MEP B OTHOLICHHU ONpPEEeNICHHBIX JOJIK-
HOCTHBIX JIUI], KOTOPBIM MpPEI0CTaBI€Hbl UMMYHUTET WJIU MOJIOOHbIE MPUBUJIETUU B COOTBETCTBUU C
TPY3UHCKHUM 3aKOHOJATEIbCTBOM, a TAKXKE JIMI, 00JaJaloluX TUIUIOMAaTHYECKUM HMMYHHUTETOM, U
npencrasuteneit MYC, onpenenserca KoHctuTynuei, MeXayHapOIHBIMU JOTOBOPAMU C Y4aCTHEM
I'py3un, YronoBHo-npoueccyalbHbIM KOJEKCOM, U IPYTUMU 3aKOHAMH.

[Ipodeccop Mapuna Xaamze u Cyzapsi Bepxosaoro Cyma ['py3sum Mepa® TypaBa pacckaszanu o
Mepax, KOTopble ObUIM HpUHATHL ['py3ueil i parndukanum u umiieMeHtaunu Craryta, o
MEPEYHCITUIIH CIIETYIONINE TOIXO0/bI K PEIICHUIO KOHCTUTYIIHOHHO-TIPAaBOBBIX MPOOIeM:

¢ Heobxogumoctu B m3menenun Koncturynuu ['py3un He BO3HHKIO, TaK Kak ObLIO HaiiieHO
YCIIEIIHOE HMHTEPIPETAOHHOe pemeHne. XoTsi KOHCTUTYLHs CONEPXKHUT IOJNOKEHUS 00
UMMyHHUTeTax (cTaThi 63, 75), OHU HE ABIAIOTCS A0COIIOTHBIMH U TIPU HEOOXOAMMOCTH MOTYT
OBITH ITpeo1oNieHb! pemeHneM [lapiamenra.

¢ B ornomenun nepenaun I'py3ueit cBoux rpaxnaan Cyay, HECOOTBETCTBUN Mexay Pumckum
CTaTyTOM M T'PY3MHCKUM 3aKOHOAATEIHCTBOM HE ObUIO HAalJECHO, yUUTHIBAs TO, YTO IpaskJaHe
I'py3un He MOryT OBITh BBINAHBI, 3d UCKTIOUEHUEM CIYYaes, KO020a uHoe NpedycMOmpeHO
MeAHCOYHAPOOHbIMU  coenaweHusmu ¢ ydactueM I'py3un. bonee Toro, ObUIO INPHU3HAHO
pasnuue Mexay Bblaade (Ipyromy rocyaapcty) u nepenaueit (MYC).

¢ He Bo3HHMKIIO pacxoxaeHUN MeXTy PUMCKMM CTaTyTOM M HAIlMOHAIBHBIM 3aKOHO/ATEINb-
CTBOM M B CBsizu ¢ mnojoxeHusmMu Ctaryta o BbiHeceHnn MYC mpUTroBOpOB, a Takke
npuHIUIa ne bis in idem. B OTHONIEHNH BO3MOXHBIX HECOOTBETCTBHI MEXKIY YTOJOBHBIM
KOJICKCOM W YTOJIOBHO-TIPOIECCYaTbHBIM KOJIEKCOM, B ['py3uu ObUTIO NMPHUHATO pEHICHHE HE
MIPUHUMATH OT/ICIbHBIN 3aKOH, & BHECTU CEPHUIO MOMPABOK B JEHCTBYIOIIEE 3aKOHOAATEIIbCTRO.
[Ipectymiienns, Haxonsgmuecs B mpeaenax topucaukimu MYC, Teneph BKIIOYEHBI B
YronoBHbI kojmekc ['py3um, a mMeHHO: reHomua — cratbs 407, mpecTyIuieHHs MPOTHB
YeJI0BEYHOCTH — cTaThs 408, BoeHHbIE npecTymieHus — cratbu 411, 412 u 413.

APMEHMS noanucana Pumckuii cratyT 1 okTs10ps 1999 roxa, u npeanpuHsiia onpeaeieHHble Mephl
10 ero paruukanuy ¥ UMIUIeMeHTauuu, kak coobumm Kopron HaxamersH, crapuiuii mOMOIIHHK
I'enepanbHoro mpokypopa Apmennu. HemaBHO B ApmeHHH ObUTH OMyOJWKOBAaHBI PE3yJbTaThI
CPaBHUTEIBHOIO aHAJIM3a COOTBETCTBHMA HAIMOHAIBHOIO 3aKOHOJATENbCTBA M PuMCKoOro craryra.
Pabouast rpymnna no coOTBETCTBHIO HALlMOHAJIBLHOTO 3aKOHOJATENbCTBA PUMCKOMY cTaTyTy He Halla
KOPEHHBIX HECOOTBETCTBUI, MM KOHCTHUTYLIMOHHO-IIPABOBBIX HPEMSATCTBUN Ha IyTH paTU(PUKALMU
Apmenueli Pumckoro craryra:

¢ B oTHOUICHUN BO3MOXKHBIX KOHCTUTYIIMOHHBIX HecooTBeTcTBHM ['-H HaxarmeTsiH oTMeTw, 94To
paTu(HUIUPOBAHHBIC MEXKIYHAPOIHBIC JTOTOBOPHI CTAHOBSTCS YaCThIO HAIMOHAJIBHOW Mpa-
BOBOW CHCTEMBI, 1 HMEIOT TPEUMYIIECTBO MO0 OTHOIIECHHIO K BHYTPEHHHM 3akoHaMm. OmHaKo
KoHcTuTyust sBIsIeTCSl MCKIIFOUEHHEM M3 3TOTO TpaBWiia, U TaKUM 00pa3oM HEOOXOIUMO
MMpeABAPUTCIIbHO MNPUBCCTU B COOTBETCTBHUC ITOJIOKCHHUA KOHCTI/ITYIII/II/I n MCXKIYHApOJIHOT'O
JI0TOBODA.

¢ TlonoxeHuss 00 UMMyHHTETaX CYIIECTBYIOT, HO IMOCKOJIbKY OHHM HE HOCAT a0COJIFOTHOTO
XapakTepa, OHU MOTYT OBITh NPEOOJICHBI, TAKUM 00pa3oM yCTpaHss JroOble (opMaabHBIE
HECOOTBETCTBHsI B 3TOM oOTHomeHud. Hu KoHcTHTymmst ApMeHnu, HH YTOJOBHO-IIPOIIEC-
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CyaJIbHBIN KOJIEKC HE COJIEp KaT MOJIOKEHUH, OTHOCSIIUXCS K BbIIaye UM Mepeade rpakaaH
Apmennn. CrienMalibHBIA 3aKOH O TPa)IaHCTBE HE PETyJMPYET 3TOT BONPOC, HO B JIFOOOM
ciydae ecnu PuMckwmii cratyt Oyaer paTudUIMpoBaH, oH OyaeT o0JiagaTh MPEUMYIIEeCTBOM
M0 OTHOIICHHIO K ATOMY 3aKOHY.

¢ DBHeceHre HEKOTOPBIX MOINPABOK B YIOJOBHBIM KOJEKC M YTOJIOBHO-IPOLECCYABHBINA KOAEKC
HEOOXOIMMO, HO HET MPHUYHUH I0JIaraTh, YTO ATO SBJISETCS CYIIECTBEHHBIM IPEISTCTBHEM.
HoBeiii yronoBubiil kogekc O0but npuHsaT 18 ampens 2003 roga. bonee Toro, MunucTepcTBo
FOCTHIIMM B COTPYAHUYECTBE ¢ MUHHUCTEPCTBOM MHOCTPAHHBIX JEJ OCYIIECTBIISECT MTOATOTOBKY
MPOEKTa, JAETajJbHO PEryJIUPYIOLIET0 BOMPOCH coTpyaHuuectBa ¢ MYC HalMOHAJIBHOTO
OpraHa, CO3JaHHOIO JUIsl TUX LEJIEH.

B 3akmouenue I'-H HaxaneTsiH 3aMeTni1, 4TO OH HE MOXKET CKa3aTh O KOHKPETHOM JjaTte paTu(uKaiiu
ApmeHuneil PuMckoro craTyTa, HO OH BEPUT, YTO OCOOBIX NMOJUTUYECKUX NMPUYMH Ul 3aTATMBAHUA
npouecca parudukanuu He cymecTByeT. OH BbIpasHil yBEPEHHOCTb, UYTO 3TO CIy4UTCS B HE CTOJNb
JTAJIEKOM OyIyIIeM.

Hpucoenunennio ASEPBAMIJKAHA x PuMCKOMY CTaTyTy M €ro MMILIEMEHTAIUH IIPENsSTCTBOBA
HE/IOCTATOK TMOJUTUYECKOTO MHTEpeca, KOTOPHIi B OCHOBHOM OB BBI3BaH TE€M, YTO NPABHTEIHCTBO
AzepOaiikaHa OTAABaJIO NMPUOPUTET BCTyIUleHUIO A3sepOaiimkana B CoseT EBpombl, kak 0OBSICHUI
OpkuH ['agupos, crapuuii npenojgaBarenb baknHCKOro rocyJapCTBEHHOTO YHUBEPCUTETA U yUACTHUK
Jumninomarudeckol koHpepeHuun B Pume. Asep6aiipkaH Npoao/DKaeT NPUHUMATh 3HAUUTEIIbHBIC
YCUJIUSI, HalpaBJIEHHbIE Ha TO, YTOObI BBINOJIHUTH TpeOoBaHMs [yl BeTyiuieHuss B Coser EBpomsl.
Haunnas ¢ 1998 roma, AsepbaiiikaHoOM OBUIM HPEIIPUHATHI MEPbl MO0 YCTPAHEHHIO BO3MOXKHBIX
HECOOTBETCTBHI MEXIy HAllMOHAIBHBIM 3aKOHOAATEIbCTBOM M PUMCKHM CTaTyTOM.

¢ B cooTBeTcTBUU C HBIHE JEHCTBYIOIIUM 3aKOHOJAATEIBCTBOM, PETYIHPYIOIIUM COOTHOLICHHE
MEX/yHapOJHOTO0 M BHYTPEHHETO IpaBa, 'OCYJAAapCTBEHHBIE OpraHbl 005f3aHbl PYKOBOJCTBO-
BaTbCsS MEXIYHApOJHBIM IIPaBOM, KOrJa pedb HAET O MEKIYHAapOJHOW IESATEIBHOCTH, U
HAIMOHAJILHBIM, €CJIM BOIPOC OTpaHWYEH HAaMOHAIBHOW cdepoit. [TocKoIbKy CMBICI 3TOTO
MOJIO’KEHUSI HEsACEH, BO3MOKHO, uTo KoHctutynnonusii Cyza aomkeH OyIeT AaTh pasbsc-
HEHUE O TOM, KaK IPUMEHSATh €ro Ha MPaKTHKE.

¢ Bnecenue nonpaBok B KOHCTHTYIMIO BO3MOXHO TOJIBKO B pe3yibraTe pedepenayma. Maio-
BEPOSITHO, 4TO OyneT opraHu3oBaH pedepeHIyM CHEelHaNTbHO AJS TOro, YTOOBl YCTPAHUTh
HecooTBeTcTBHA Mexay Koncrurynuenr u Pumckum cratyroMm. Ckopee, HEOOXOIUMBIE H3Me-
HEHUS JIOJDKHBI OBITh BKIIIOUEHBI B HOBBIN MPOeKT KOHCTUTYLIMH, KOTOPBIN pa3pabaTbIiBacTCs B
HaCTOsIIEe BpeMs.

L 2 HpeHCTaBﬂﬂeTCﬂ, 4TO CYHCCTBYIOIIUC ITOJIOXKCHUA 00 HMMYHUTCTAX TIJIaBbl roCyaapCTBa,
YJICHOB IIapJIaMCHTA, YICHOB IIPAaBUTCIILCTBA U cy/:[eﬁ HEC SABJISIIOTCA IIPABOBBIM IIPCIIATCTBUCM,
Y4UTBIBAs TO, YTO OHU HE UMCIOT a0COJIFOTHOIO XapaKkTepa U MOIr'yT OBITh IpCOJOJICHBI.

¢ ManoBeposTHO, YTO IPOOIEMBI, CBA3aHHBIE C 3aIIPETOM HKCTPAJAULIH COOCTBEHHBIX I'PaK/IaH,
MOTYT OBITb pa3pellieHbl MyTeM pa3rpaHUuYEHMs] MOHATUHM «IKCTpaguuus» («Bbllada») U
«miepenayay (ctatbsd 120 Pumckoro cratyTa) mpu TOJKOBaHMHM COOTBETCTBYIOIIEH 3aKOHO-
JaTeIbHOM HOPMBI, TOCKOJIbKY B a3epOalPKaHCKOM f3bIKE OJMH M TOT )K€ TEPMUH HCIIOJIb-
3yercs U JUIs «3KCTPAIULUN («BBIIAYNY), U AJIS «IIepeaadm».

¢ Bce npecrymienus, sxoasmue B komnereHuuo MYC, comepxarcs B YIOJOBHOM KOJEKCE
Azepbaiikana, MO3TOMY HHKaKWX M3MEHEHHH YTOJOBHOTO 3aKOHOAATEIhCTBA B ATOW CBSI3U
He Tpedyercsl.

¢ MakcuMalbHBIN CPOK MPEBAPUTEIILHOTO 3a/I€p’KaHHsl B COOTBETCTBUM C 3aKOHOAATEIbCTBOM
Azepbaiimkana — 48 gacoB, TOT/1a Kak COTIacHO PUMCKOMY cTaTyTy 3TOT CpOK cocTaBisieT 96
4acoB.

¢ B zakmouenue r1-H ['agupoB BbIpa3ua MHEHHe, uTo A3sepOaiijykaH JOJDKEH IPHHATH
CTHeUUAIBHBINA 3aKOH 0 coTpyaHudectBe ¢ MYC, BMeCTO TOro, 9YToObI BHOCHTH OTAEIbHbIC
MONPABKH B 3aKOHOAATEIBCTBO.
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MEXKIYHAPO/IHASI KOHOEPEHLIUS "MEKAYHAPO/IHbII
YT'OJIOBHBIN CYJ Y CTPAHBI FOJKHOT'O KABKA3A"

29 ¢espans-1 mapma 2004 200a,
Tounucu, I py3us

Y4yacTHHKH
CHnuCOK MeKIYHAPOIAHBIX IKCIIEPTOB:

1. Bproc bpymxon — Visiting Fellow, Uucturyr EBponelickoro Yuusepcutera (Dnopenuus, Ura-
musi); no aexabps 2003 roma — Crapmuii mpaBoBOW KOHCYJIBTAHT MPOTPaAMMBbl MEXTYHAPOIHOTO
npaBocynus, IIpaBoBas MuummaruBa Otkpeiroro Oo6mectBa (OSJI), mpenomaBaTens MexXITyHa-
poaHoro npasa, [{enTpanbnbiii eBponeiickuii yauepcurtet (bynanemr, Benrpus)

2. Jlxonaran XacToH — MexXyHapOAHBIH KCIEPT, paHee COBETHUK IO BompocamM MYC kHskecTBa
JluxTeHmrelH, ydacTHUK PuMckol TuIuioMaTnueckoi KOH(EpEeHMH OT CEKTOpa HEroCy1apCTBEH-
HBIX opraHu3anuii, COBETHUK HAIlMOHAJIbHBIX MPABUTEIBCTB U HETOCYAAPCTBEHHBIX OpraHU3aluit
10 BOIIpOCaM MMILIEMEHTannu Pumckoro craryra.

3. Upyn A. Kuxepa — EBponeiickuii koopaunarop, Koanuiusi Herocy1apcTBEHHBIX OpraHu3aliii B
nonnepxky MYC, bproccens.

4. Kunra Une — Ilporpamma mexayHapomnoro mnpaBocynus, [IpaBoBasi Muuimatua OTKPBHITOTO
Oo6mecrtsa (OSJ).

CnHcok y4aCTHMKOB U3 ApMeHHH
1. Apa Epemsn — HanumonanbHas AccamOnes ApmsiHckodt PecnyOmuku, IlpaBoBoe BemnomcTBO,
KaHIUJIaT IOPUINUYECKUX HAYK

2. Hapune MareBocaH — MunucrepctBo Muoctpannbeix [len Apmenun, IIpaBoBoe BenomcTBoO,
CTapIIni CIIEITUATUCT

3. Apam MkptustH — MunucrepctBo O60poHs!l ApmsiHckoil Pecny6nuku, rimaBa Otzaena J10roBOpoB
IPaBOBOIO BEIOMCTBA

4. Apman [{nnanssa — KoHCTUTYIIMOHHEIN cya ApMsHCKOM PecrryOnmuku, crapmmii crienuaiucT

5. TateBuxk MuxkauemnsH — MunuctepctBo FOctunuu Apmsinckoit PecrryOnuku, JlemapraMeHT MexTy-
HapOAHBIX IIPABOBBIX OTHOIIEHNUH, CTAPIINNA CIELIUATIUCT

6. Kopron HaxanersiH — 'enepanbHas Ilpokyparypa ApMmsHckoil PecriyOimku, crapiinii MOMOIIHUK
['enepanbHOrO NMpoKypopa

7. Aptyp [lorocsiH — YTomoBHBIN M BOCHHBIN aNeJUIIIMOHHBIN cy1 ApMsHCKo# PeciryOmiku, cyabs

8. Erume KupakocsiH — ApMsHCKOe 00IIeCTBO MEKIYHAPOIHOTO TIpaBa

Cnucox yyacTHukoB u3 I'py3uu:

1. JleBan Anekcunze- qupextop MHctutyTa EBponeiickoro npaBa u MexayHapOJHOTO MpaBa mpaB
YeNI0BeKa, JIOKTOP IOPUINYECKUX HAYK, aKaJeMHUK, SKCIIEPT, 3aBeLy 0NN Kad-poil MexTyHapOaHOTO
npasa, (paKyJabTeT MEXIYHAPOJAHOTO MpaBa U MEKIYHAPOIHBIX OTHOLIEHHH, TOUmMccKuit
roCy/1apCTBEHHbIN YHUBEPCUTET

2. Mapuna KBauanze — skcnepr, KoopauHaTop nporpammsl, MHCTUTYT EBpomneiickoro npasa u
MEXIyHapOJHOI'0 IpaBa NpaB 4eJIOBEKa, JOKTOP IOPUAMYECKHX HayK, mpodeccop, 3aBeayIomui
Ka(-poli COBPEMEHHBIX IMOJUTHYECKUX M INPABOBBIX CHCTEM MHpPa, (HaKyIbTET MEXIYHApOIHOTO
IpaBa U MEXYHapOAHBIX OTHOIIEHUH, TOmMcckuil rocy 1TapcTBEHHbIM YHUBEPCUTET
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3. Upuna Kypnanze — sxcnepr, MHcTtuTyT EBponeiickoro npasa u MexayHapoaHoro IIpasa npas
4eJIOBEKa, JIEKTOp, (PaKyJIbTeT MEXIyHapOJHOIO IIpaBa U MEKIYHApOAHBIX OTHOLIeHUH, TOmmcckuit
rOCYJapCTBEHHBI YHUBEPCUTET

4. Koncrantun Kopkenus — skcnept, Mactutyt EBponelickoro nmpasa U MeKAyHapOJHOIO MpaBa IpaB YeJIOBEKa,
KaHAWAAT IOPUANYECKHX HayK, AOLEHT, (aKylIbTeT MEXIYHapOAHOTO IIpaBa M MEXIYyHapOJHBIX OTHOIICHWH,
TOunwcckuii TOCyAapCTBEHHBIA YHUBEPCUTET

5. Mepab TypaBa — skcrmept, BepxoBuwii cyn ['pysum, MuctuTyTa EBpormeiickoro mpaBa u
MEX/IyHapOJHOI' O IpaBa IIpaB YeJIOBEKa

6. Tamapa WMacamBuinm — npencenarens /lemaprameHTa 3aliuThl MpaB uelnoBeka, ['eHepaiibHas
IIpokypatypa I 'py3un

7. Tornm I'mopramze — 3amecturens [Ipencenatens BepxoBHoro Cyna ABTOHOMHOHN peciyOIuKH
Abxa3us, KaHIUIAT IOPUINIECKUX HAYK, JOICHT

8. Bmamumup IlapynaBa — 3amecturens npexacenarens JlemapramMeHTa TOJUTUKA U
MEXITyHApOIHBIX OTHONIeHNH, MuHncTepcTBO O00pOoHHI [ py3un

9 Jlaynm IManwamsuiu — [Tapnament ['py3un, opuc crimkepa

10 Tuka bypmxanuanu — 3am. mnpencenartens JlemapraMeHTa MEXIyHapOOHOrO IIpaBa u
MEXIyHapOAHbIX OTHOIIEHNH, MunucrepctBo HOctumu ['py3un

11 Upaxnuit llanakuaze — AOKTOp IOPUIMYECKUX HAyK, npodeccop, AekaH (akyabTeTa MeExX-
JYHapOJHOIO IIpaBa U MEXIyHapOAHbIX OTHOIIEHUH, TOmnmcckuii ['ocyrapcTBeHHBIN Y HUBEpCUTET

12 Tara Anexcunze — Accoruaius ctyneHToB ropuctoB (H I1 O)
13 Harusa I'BazaBa — unen nenerauyu MKKK B I'py3un

14. Tema XymumBwin — KaHIUAAT IOPUIMYECKUX HAyK, JOLEHT, 3aBemyromias kadempoi
ryMaHUTapHBIX HayK, BoenHas akanemus ['py3un

15. Aun Tabumze — crynenTka, TOMIMCCKI rocy1apCTBEHHBIN YHUBEPCUTET

16. Codps LluHmanze — ¢akyapTeT MEXAYHAPOJHOTO IMpaBa M MEKIYHAPOIHBIX OTHOLICHUHN
, TOMIIMCCKAiA TOCYTapCTBEHHBIN YHUBEPCUTET,

17. I'mynu Kanato3umBuiu — GpakyJIbTeT MEXIyHAPOIHOTO MpaBa U MEXAYHAPOIHBIX OTHOLLICHUH,
Tounucckuii rocy1apCTBEHHBIA YHUBEPCUTET

18. Tamyna Kapcaynuaze — GaxyapTeT MEXIyHAPOIHOTO MpaBa U MEXAYHAPOIAHBIX OTHOILIEHHH,
Tounucckuii Tocy1apCTBEHHBIA YHUBEPCUTET

CnHcoK yYaCTHHKOB U3 A3epOalIKaHa

1. Hamuk AnuneB — riraBa METOAOIOTHYECKOTO IIeHTpa, MunuctepetBo KOctuimn — AzepOaiimkana,
KaHJIUAAT FOPUIUYECKUX HAYK

4. Badanmun Nbanes — cyaps B okpyxHoM cyae Cypaxanu ropona baky

5. ABa3 XacaHoB — npezacenaTesib O01ecTBa T'yMaHUTAPHBIX UCCIIEI0OBAaHUH

6. Epxun "'agnpoB — crapmmii nektop, bakunckuit ['ocyapcTBeHHBI Y HUBEPCUTET

7. Caxub MamenioB — npejceiaTelb JIMTH 3aIIUTHI TPYI0BOTO MpaBa rpakIaH

8. ®yan CyneitmanoB — OSI-AF, kanauaaT opuanueckux HayK

9. Kamun CanuMoB — JOKTOp IOpHIMYECKHUX HayK, nmpodeccop bakunckoro I'ocynapcTBeHHOro
VYHuBepcureTa, npeaceaaTeb acCOLUALNY 3aKII0UEHHBIX B A3epOaiimkane, NGO
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MEXIYHAPOJIHASI KOH®EPEHIIUAS "MEKIYHAPOTHBIN
YIOJIOBHBIN CYJ M CTPAHBI FOJKHOT'O KABKA3A"

29 ghespans — 1 mapma 2004 2o0a
Tounucu, I'py3us

Bockpecenue, 29 ¢peBpans, 2004
9.30 - 10.00

Perucrpanusi y4yacTHUKOB
10.00-10.30

OtkpbiTHE

e Jlesan Anekcumze — 3aBemyroumid kadeapoil MeXIyHapOAHOTO TpaBa (axyIbTeTa MEXKIY-
HapOJHOIO MpaBa U MEXKAYHAapOJHBIX OTHOLIEHUH, JupexkTop MHctuTyTa EBponeiickoro mpasa
U MEX]IyHapOJHOTO IMpaBa Mo IMpaBaM ueioBeka, ['ocynapcTBeHHblil yHuBepcuter PecnyOnuku
I'py3us;

e bproc bpymxomn — Visiting Fellow, Muctutyr EBponeiickoro Yuuepcurera (®nopenuus,
Wramus); no nexabpst 2003 roma — Crapmuil npaBoBOM KOHCYJIBTAHT NPOrpaMMbl MEXAY-
HapoaHoro npaBocyaus, [IpaBoBas Muunmatua OtkpsiToro O6mectsa (OSJI), npenonasarens
MEXyHapoiHoro npasa, LlenTpanbueiii EBponeiickuit Yausepcuret (bynanemt, Benrpus).

Mogaepatop — 3kcnepT, akageMuk JleBan Anexcuase

10.30.- 11.00

MYC — Hcmopuueckoe 3nauenue cozoanus Medxcoynapoonozo Yzonoenozo Cyoa (MYC) ons
pazeumusn mexicoyHapooOHo2o y20108H020 NPAsa

e DkKcrepT, akaneMuk JleBan Anekcuasze

11.00 - 11.30

Bonpocul sepxosencmea opucouxyuu MYC nao e6nympuzocyoapcmeeHHbiM RPasom
e DOkcnept, Upuna Kypaanze

11.30.-11.45

kode-Opeiik

11.45. -12.15

Ocnosnwte opeanvt Cyoa, 0pucOuKyus i RPUHYUNDBL OeAMEAbHOCIU

e MexayHapoaHbId dKCHEpT, paHee COBETHHK Mo BompocamM MVYC kHsixecTBa JIMXTEHINTEHH,
YYaCTHHK PuMCKOM auIuioMatndeckol KOH(MEPEeHIMH OT CEeKTOpa HerocyJapCTBEHHBIX
opranu3anuii, COBETHUK HallMOHAIBHBIX MPABUTENBCTB U HETOCYJaPCTBEHHBIX OpraHU3aluil 1o
BONpPOCaM UMIUIEMEHTAaMU PUMCKoOro craTyra.

12.15- 12.45

Kpumepuu npuemnemocmu den u npunyun komniaemenmapuocmu MYC
e bproc bpymxon

12.45.-14.00
o0en
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Mogaepatop — 3kcnept, Koncrantun Kopkenus

14.00.- 15.15

3nauenue umniemenmayuu Ycmaea ¢ 3aKonooamenvcmee CMpaAH — YUACHMHUKOE 6 KOHMmeEKcme
NPpUHYUNA KOMRJIEMEHMAPHOCMU U 00A3amenbcmea ocyoapcme compyonuvams ¢c MYC

e Jl)xoHaTaH XacTOH
15.15. - 15.30
Ko(e-Opeiik
15.30- 16.00

Pamugukayua u umniemenmayus Pumckozo cmamyma ¢ cmpanax 3anaouwoii u Bocmounoi
Eeponut, u nekomopuie 3amevanus o nozunusax CIIA u Eeponeiickozo Coro3a

e Hpyn Armepe3abanbp Kuxepa, EBpomeiickuii koopauHatop, Koamumms HerocymaapCTBEHHBIX
opranuzauuii B nogaepxky MYC, bproccenb

16.00.-16.15

Ko(e-Opeiik

16.15.- 18.00

JUCKYCCHS

IMonenenbnuk, 1.03.2004

Mopeparop — 3xcneprt, Mapuna KBauanse
10.00.- 11.00

Ocobennocmu umnjiemenmauuu: onblm pr3uu

e skcrepT, cynbsi BepxoBHoro Cyna I'pyzun Mepab Typasa, MuctutyT EBpomneiickoro mpasa u
MEXIyHapOJHOTIO IIpaBa IIpaB YeJIOBEKa

11.00.-11.30

Ocobennocmu umnnemenmayuu: onvtm I pysuu

e skcnept, npeacrasutens MKKK B I'py3uu, Hatus ['BazaBa
11.30.- 11.45
Ko(e-Opeiik
11.45.- 13.15

Ocobennocmu umnjiiemenmauuu: onslm pr3uu

e skcnept, [lapnament ['py3un, Oduc cnukepa, Jlanu [anuamBunm
13.15.- 13.45

Ocobennocmu umnjiemenmauuu: onblm pr3uu

e sKcrept, Accoruarus MonoAbix 1opucToB ['py3un, Ketn Xynumsunum [oTcyTcTBOBaMA]
13.45.-14.30
oben
Benymmuii — 3xcnept, Upuna Kypnanse

14.30.- 15.30
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Hlazu k pamugpukayuu: onvim Azepoaiiorcana
e EpxkuH ['agupos, cTapmmii npenoaaBaTenb, baknHCKHN rOCy1apCTBEHHBI YHUBEPCUTET

e Kamun CanumoB, mnpenogaBatelib bBakWHCKOTO TOCYJapCTBEHHOTO YHUBEpPCUTETa U
npeJice1aTelb aCCOIMAIINY 3aKIF0OUCHHBIX B A3epOaliaHe, KaHIUAAT IOPUINIECKUX HAYK

15.30.- 15.45
kode-Opeiik
15.45.- 16.45

Hlazcu k pamugpurkayuu: onvim Apmenuu
e Kopron Haxanersn, ['enepansnas [Ipokypatypa ApMeHuH, cTapimnii NOMOIIHUK ['eHepaibHOTO
IPOKypopa
16.45.- 17.00
Ko(e-Openk
17.00.-18.00

AUCCKYyCHUs
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WORKSHOP ON THE RATIFICATION AND IMPLEMENTATION
OF THE ROME STATUTE IN THE SOUTHERN CAUCASUS

Thilisi, Georgia, 29 February — 1 March 2004

Organized by
The Institute of European Law and International Law of Human Rights
With the support of
The Open Society Justice Initiative, the Open Society Armenia Foundation
and the Open Society Azerbaijan Foundation
OUTLINE: ADMISSIBILITY AND THE PRINCIPLE OF COMPLEMENTARITY

(Day 1, morning)

BRUCE BROOMHALL*

Introduction: The Principle of Complementarity

The Preamble and Article 1 of the Rome Statute expressly state that the ICC is to be "complementary"
to national jurisdictions. The principle of 'complementarity' was overwhelmingly agreed upon at every
stage of the negotiation of the Rome Statute.

Complementarity recognizes that there are a number of clear advantages to holding trials within the
State on the territory of which, or by the nationals of which an alleged crime was committed. Evidence
is typically more easily available, the costs of investigation and of transporting witnesses to the trial are
minimized and above all, the proceedings have the greatest legitimacy and the greatest impact in the
eyes of the society most immediately interested in them. National trials can thus best promote the
reconciliation and restoration of social balance aimed at by transitional justice. For this point of view,
perhaps the greatest contribution that an international system of justice could make would be to
encourage the regular and effective enforcement of international criminal law by the ‘front line’
jurisdictions closest to the events.

It is precisely this that the drafters intended in designing the complementarity provisions of the Rome
Statute, ensuring that the ICC would not supersede national courts, which retain primary responsibility
for investigating and prosecuting international crimes.

The effect that the ICC will have on the practice of national Courts is of primary importance to the
whole scheme of international justice that it represents. While the Preamble of the Statute "recall[s]
that it is the duty of every State to exercise its criminal jurisdiction over those responsible for
international crimes" --and unlike for example the Convention Against Torture-- neither in the
Preamble nor elsewhere does the Statute require States to prohibit the crimes under the Statute or
oblige them to extradite or prosecute suspects. Nonetheless, the Statute is intended and is likely to have
a direct effect on State practice. Because the Court has the power to decide the admissibility of cases
before it, States wishing to avoid ICC activity with respect to crimes committed in their territory or by
their nationals have a real incentive to take action.

* Visiting Scholar, European University Institute, Fiesole, Italy; until the end of 2003, Assistant Professor of International
Law, Legal Studies Department, Central European University, Budapest and Senior Legal Officer for International Justice,
Open Society Justice Initiative; from 1999-2001, Director, International Justice Program, Lawyers Committee for Human
Rights; author, International Justice and the International Criminal Court: Between Sovereignty and the Rule of Law
(Oxford, 2003); Ph.D. (King’s College London).
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Admissibility Procedures

The complementarity regime is regulated through the Statute’s admissibility provisions (arts. 17-20).
Articles 18 and 19 govern procedure, while arts. 17 and 20 set out substantive criteria. Article 18(1)
requires that, with respect to situations referred by States Parties or investigations commenced proprio
motu (but not those referred by the Security Council) the Prosecutor, on determining that there would
be a "reasonable basis" to start an investigation, must notify "all States Parties and those States which
... would normally exercise jurisdiction over the crimes concerned" of a pending investigation.

If a State responds within one month that "it is investigating or has investigated its nationals or others
within its jurisdiction with respect to criminal acts which may constitute crimes referred to in article
5...." and requests deferral, the Prosecutor is required to defer to that State's investigation, unless the
Pre-Trial Chamber otherwise authorizes (art. 18(2)). Subsequent paragraphs allow the Prosecutor to
review the deferral in case of "a significant change of circumstances based on the State's unwillingness
or inability genuinely to carry out the investigation" (art. 18(3)), permit appeals (including by States)
against adverse rulings of the Pre-Trial Chamber (art. 18(4)), and enable the Prosecutor to seek
exceptional authorization to take investigative steps during a deferral where evidence might otherwise
be lost (art. 18(6)).

Article 19 provides the main procedure for the Court's determinations of jurisdiction and admissibility,
and is straightforward in its balancing of the interests of States and the requirements of effective
investigation. It requires the Court to satisfy itself that it has jurisdiction in any case brought before it
and allows it, on its own motion, to determine admissibility in accordance with art. 17 (art. 19(1)).
Challenges to admissibility or jurisdiction may also be brought by a person under investigation, by a
State with jurisdiction on the ground that is investigating or has investigated the case, or by the
territorial State of the crime or the national State of the accused (art. 19(2)). Significantly, the States
bringing such motions need not be parties to the Statute. States are required to bring their challenges at
the earliest opportunity (art. 19(5)), may only do so once, and must do so before the start of trial,
although the Court has authority to allow otherwise in exceptional circumstances (art. 19(4)). The
Prosecutor must suspend investigations, subject to limited exceptions, pending the outcome of a
challenge (art. 19(7) & (8)). The Prosecutor has an independent power to seek rulings on admissibility
or jurisdiction (art. 19(3)), and may request review of previous decisions based on new facts (art.
19(10)).

Substance: Articles 17 and 20

The substantive criteria of admissibility are presented in arts. 17 and 20, which are at the heart of the
ICC regime. Article 17(1) states:

... the Court shall determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the
State is unwilling or unable genuinely to carry out the investigation or prosecution;

(b) The case has been investigated by a State which has jurisdiction over it and the State has
decided not to prosecute the person concerned, unless the decision resulted from the
unwillingness or inability of the State genuinely to prosecute;

(c) The person concerned has already been tried for conduct which is the subject of the complaint,
and a trial by the Court is not permitted under article 20, paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the Court.

This paragraph provides four situations in which cases will be inadmissible before the Court. The first
three involve situations in which national proceedings are taking place or have taken place, while the
fourth ‘gravity’ criterion will apply to all situations, whether there have been national proceedings or
not. For art. 17(1)(a) — (c), admissibility depends on the Prosecutor satisfying the Court that the State
in question is or was unable or unwilling genuinely to proceed (art. 17(1)(a) and (b)) or that the case
falls within an exception to the ne bis in idem principle of art. 20(3) (art. 17(1)(c)).
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Where a national trial has already been completed, art. 17(1)(c) allows admissibility as an exception to
the principle of ne bis in idem (double jeopardy) only where the terms set down in art. 20(3) are met—
terms which are essentially identical to those of art. 17(2) defining ‘unwillingness’. Article 20 (3)
reads:
No person who has been tried by another court for conduct also proscribed under articles 6, 7 or 8
shall be tried by the Court with respect to the same conduct unless the proceedings in the other
court:
(a) Were for the purpose of shielding the person concerned from criminal responsibility for crimes
within the jurisdiction of the Court; or
(b) Otherwise were not conducted independently or impartially in accordance with the norms of due
process recognized by international law and were conducted in a manner which, in the
circumstances, was inconsistent with an intent to bring the person concerned to justice.

In defining a State’s ‘unwillingness’ genuinely to proceed, art. 17(2) states:

In order to determine unwillingness in a particular case, the Court shall consider, having regard to

the principles of due process recognized by international law, whether one or more of the following

exist, as applicable:

(a) The proceedings were or are being undertaken or the national decision was made for the purpose
of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of
the Court referred to in article 5;

(b) There has been an unjustified delay in the proceedings which in the circumstances is
inconsistent with an intent to bring the person concerned to justice;

(c) The proceedings were not or are not being conducted independently or impartially, and they
were or are being conducted in a manner which, in the circumstances, is inconsistent with an
intent to bring the person concerned to justice.

Articles 17(2) and 20(3) will encourage national authorities to comply with “principles” or “norms” of
due process recognized by international law, although these provisions do not require that national law
conform to those standards as such. Rather, they make a case admissible where particular national
proceedings fall short of such standards and show a ‘purpose of shielding’ or an ‘inconsistency’ of
intent. It seems probable that the Court could find such a purpose or inconsistency where the lack of
standards was egregious or where, for example, a sentence out of all proportion to the gravity of the
offence is handed down. Generally, however, some additional bad faith or (at least in the case of
'inconsistency’) a lack of good faith will have to be shown by the Prosecutor. States wishing to have the
jurisdiction of their national authorities go unchallenged nevertheless have added reason to conduct
proceedings in accordance with the applicable standards (such as contained in the Universal
Declaration of Human Rights, the International Covenant of Civil and Political Rights, and regional
conventions, as well as in the 1949 Geneva Conventions and their 1977 Additional Protocols). The risk
of improper proceedings is likely to be greatest where police, security forces or the military are subject
to their own courts or to special disciplinary procedures, although it is important to note that the Statute
takes no position on the use of military proceedings as such.

‘Inability’ for purposes of art. 17(1)(a) and (c) presents fewer implications for national jurisdictions
than does ‘unwillingness’. It is defined in art. 17(3):

In order to determine inability in a particular case, the Court shall consider whether, due to a total or
substantial collapse or unavailability of its national judicial system, the State is unable to obtain the
accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.

The definition contemplates a high threshold, and is likely to arise less frequently before the Court than
will cases of 'unwillingness'.

‘Unwillingness’ (including art. 20(3)) and ‘inability’ are exceptions to the rule in art. 17(1) that cases
are inadmissible before the Court where national proceedings are taking or have taken place. Outside
of these circumstances there exist situations in which, a case being of sufficient gravity to satisfy art.
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17(1)(d), it will be potentially admissible because it falls outside the scope of art. 17(1)(a) — (c), that is,
because there have been no national proceedings at all. At least four such situations could present
themselves. The first is where no State with jurisdiction has initiated domestic proceedings, and the
second is where a State otherwise entitled to exercise jurisdiction voluntarily transfers the case to the
Court. These are apparently straightforward (although the Prosecutor, or indeed the Court itself or the
Assembly of States Parties, might encourage States to exercise their potential jurisdiction in order to
spare ICC resources). The third is where a State does not commence proceedings or proceedings are
interrupted because of a bar under national law, such as a statute of limitations, immunity, or a grant of
amnesty. Statutes of limitation present no issue, as the Statute expressly declares that the crimes within
the jurisdiction of the Court are not to be subject to any such limitations (art. 29). Immunities, while
raising questions of availability where the officials of other States are concerned, are certainly
unavailable as between the State Party of the official's nationality and the Court. A State Party the
authorities of which refused to investigate and prosecute on the grounds of such a limitation or such
immunity under national law would therefore be obliged to cooperate with the Court in its own
exercise of jurisdiction. More will be said about amnesties below.

The fourth situation is where a case becomes admissible before the Court when a State has exercised or
is exercising its jurisdiction, but has done or is doing so on narrower grounds than contemplated by the
Statute. This could occur where national laws bearing on definitions of crimes or principles of
responsibility criminalize conduct much more narrowly than does the Statute, allowing de facto
impunity for acts punishable by the Court. Thus, if any of the crimes defined in arts. 6 — 8 were not
punishable under national law, the Court could in principle properly exercise jurisdiction. While many
of these offences (murder, etc.) would form a part of the criminal law of all States, others may not. For
example, criminal or especially military codes may not be sufficiently detailed to encompass the full
range of sexual offences prohibited as crimes against humanity and war crimes, may allow
imprisonment or transfer of populations other than in accordance with international law, or may not
prohibit the use of child soldiers. It has to be said, however, that some deference by the ICC to
otherwise apparently good faith efforts of national authorities will undoubtedly be granted, in light of
the limited resources of the Court, and that the Prosecutor is unlikely to consider it to be in “the
interests of justice” (art. 53) to act where national authorities are broadly effective.

Still, the potential admissibility of such cases gives States Parties wishing to preserve the right to
exercise jurisdiction at the national level a further impetus to pass national laws in keeping with the
substance of the Statute, in particular by ensuring that their criminal law makes available charges for
the full range of crimes prohibited by the Statute. A range of States Parties have begun taking steps to
amend national law to reflect the jurisdictional scope of the Rome Statute. The resulting enhancement
of the capacity of national law to prosecute international crimes, with any additional incentive provided
by the jurisprudence of the ICC, is laying the foundations for a significant increase in the number and
credibility of national proceedings against international crimes. This is one of the most significant
effects of the Rome Statute.

The Special Problem of Amnesties

The Rome Statute represents a potentially significant development in the international regulation of
amnesties. The Statute itself is silent on the subject. Moreover, the Statute does not follow the model
of, for example, the Convention Against Torture, since it imposes upon its States Parties no duty to
prosecute from which one might infer the unlawfulness of amnesties (although the Preamble refers to
such a duty). Nevertheless, the structure of the admissibility provisions raises the possibility that cases
will be admissible before the Court when an amnesty bars prosecution at the national level.

Amnesties appear not to fall within any of the situations listed the admissibility provisions of art.
17(1)(a) — (c). (all of which involve national proceedings of some extent), and the implication is that
cases covered by an amnesty would be admissible before the ICC if all other requirements of
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jurisdiction were met (including, importantly, that the underlying conduct occurred after the entry into
force of the Statute for the country in question).' If the admissibility in principle of cases involving
amnesties is confirmed in the eventual jurisprudence of the Court, it would reinforce the growing
tendency by the UN and national governments to see amnesties as unavailable with respect to
international crimes. Practically, we know that the resources of the Court will limit it to trying at most
a few dozen cases a year. Consequently the Prosecutor, operating under conditions of scarcity, will
have to assign priority to prospective cases. He could potentially exclude situations involving rigorous
truth commission/amnesty processes under the power not to initiate or to discontinue investigations
where "the interests of justice" would not be served (art. 53(1)(c) and (2)(c)); such decisions would be
subject to review by the Pre-Trial Chamber (art. 53(3)). This approach would allow the ICC not only to
discourage the creation of climates of impunity, but also to play a role in strengthening national
practice with respect to the establishment of the truth and to providing compensation to victims. In any
event, it appears certain that the ICC will have the ability to review national processes resulting in
amnesties, and to take jurisdiction in appropriate cases.

Conclusions

The operation of the International Criminal Court is likely to have a significant effect on the quantity
and quality of national prosecutions relating to crimes under international law. This consequence of the
Rome Statute is important, but at the same time should not be overstated. Historically, the record is not
strong with respect to trials by 'front line' States of crimes under international law. Competition for
resources, weakness of governmental institutions, the fact that the perpetrators have often been acting
to advance an ideology or to enhance what they view as

order and security, resentfulness towards international pressure, problems of legitimacy, as well as an
absence of political will, have all frustrated efforts to ensure accountability in the past. The ICC will
not eliminate all of these problems by itself or in the short-term. The international community and
national governments will have to learn how to work together to fill what has been called ‘the impunity
gap’ by providing assistance and encouragement for trials at the national level, and establishing
‘hybrid’ tribunals as in Sierra Leone, East Timor, and Cambodia. Nonetheless, even within limits, the
advance represented by the ICC should be acknowledged as significant and welcomed as a major
development towards the international rule of law.

' The same could not be said for post-conviction measures such as pardon, parole and commutation of sentence, which
appear to fall outside the scope of the admissibility provisions: such measures would presumably only lead to admissibility
if they followed proceedings that were not themselves independent, fair and otherwise in keeping with the criteria set out in
arts. 17 and 20(3).
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STEPS TAKEN TOWARDS RATIFICATION OF THE ROME STATUTE
OF INTERNATIONAL CRIMINAL COURT: ARMENIAN EXPERIENCE

(Outline of the presentation)

Republic of Armenia signed the Rome Statute of the International Criminal Court (hereinafter the
Rome Statute) on October 1% 1999, and by that expressed its readiness and determination to cooperate
with international community in its fight against the most egregious crimes, which are the concern of
international community as a whole, and in particular: crime of genocide, crimes against humanity, war
crimes and crime of aggression.

International Criminal Court established on the basis of the Rome Statute, is complementary to
national systems of criminal justice, and is capable of exercising jurisdiction over the persons
committing above-mentioned crimes.

Currently, Armenia, in accordance with the law of the Republic of Armenia on “International Treaties
of the Republic of Armenia”, is in the process of preparation for the ratification of the Rome Statute. In
the framework of this process compatibility of internal legislation of the Republic with the Rome
Statute is being considered, including analysis of relevant norms of the Constitution of the Republic of
Armenia.

Under the law of the Republic, final decision on the conformity of the Rome Statute with the
Constitution of the Republic of Armenia shall be taken by the Constitutional Court of the Republic of
Armenia.

Pursuant to Article 6 of Constitution of RA “International agreements concluded on behalf of the
Republic of Armenia are applied only after the ratification. Ratified international agreements are
integral part of legal system of the Republic. If the norms established in international treaties differ
from norms established by internal laws, norms of treaties shall apply.

International treaties that contradict the Constitution can be ratified only after appropriate amendments
to the Constitution are adopted.

In our opinion provisions of the Rome Statute do not contradict directly to the Constitution of the
Republic of Armenia, however provisions included in the latter concerning amnesty and pardoning are
conflicting with the demands of Article 110 of the Statute, according to which the State of enforcement
shall not release the person before expiry of the sentence pronounced by the International Criminal
Court.

Republic of Armenia’s Constitution in force does not include the provision concerning immunity of the
President of the Republic, however such provision was included in the draft amendments to the
Constitution, brought to referendum.

In the above-mentioned draft it is established that “Citizen of the Republic of Armenia cannot be
surrendered to a foreign State, unless it is envisaged under international treaties ratified by the
Republic of Armenia”.

One of the main components of ratification process is harmonization of national legislation with the
Rome Statute. Although certain practical steps, of legal character, have been taken in this direction,
they cannot be considered sufficient for the achievement of this goal.

First of all this relates to the Criminal Code and Code of Criminal Procedures of the Republic of
Armenia.

On April 18" 2003 National Assembly of the Republic of Armenia adopted new Criminal Code, which
entered into force on August 1** 2003. Chapter 13 of the Special Part of the Criminal Code refers to
crimes against peace and security of mankind. It includes crimes such as: planning, preparation,
unleashing or conduct of war of aggression, public appeal to war of aggression, creating, producing,
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acquiring, disseminating or selling weapons of mass destruction, use of prohibited means and methods
of warfare, terrorist attacks against representative of foreign State or international organization,
international terrorism, grave breaches of international humanitarian law during the armed conflicts,
negligence or giving of an illegal order during an armed conflict, crimes directed against security of
mankind, genocide, ecocide, mercenary, attack on persons or installations under the international
protection, illegal use of distinctive signs safeguarded under international agreements. (Articles 384-
397 Criminal Code of the Republic of Armenia)

Analysis of corpus delicti of the above-mentioned crimes show that in some cases there are
divergences between provisions of the Rome Statute and the Criminal Code of the Republic of
Armenia. Thus list of actions considered as crimes against humanity is wider in the Rome Statute than
in the Criminal Code of the Republic of Armenia.

Moreover, according to Art. 77 of the Rome Statute, International Criminal Court may impose on a
person convicted of a crime referred to in article 5 of the Statute (crime of genocide, crimes against
humanity, war crimes crime of aggression) imprisonment for a specified number of years, which may
not exceed a maximum of 30 years or a term of life imprisonment. However, for the same crimes
Criminal Code of the Republic of Armenia prescribes imprisonment for maximum 15 years or term of
life imprisonment. For commission of crime of aggression Criminal Code does not prescribe life
imprisonment.

Art. 16 of the Criminal Code of the Republic of Armenia prescribes that “citizens of the Republic of
Armenia, who committed crime on the territory of foreign State will not be extradited to that State”.

In this context there are also contradictions and defects (imperfections) in the Code of Criminal
Procedure of the Republic of Armenia. According to these circumstances and the need for realization
of standards of criminal procedure in the legislation of Armenia, Ministry of Justice together with other
interested institutions prepared the draft law “On amendments and additions to the Code of Criminal
Procedure of the Republic of Armenia”, one of the goal of which is legal regulation of relations with
international judicial organs on questions of legal assistance, and validity of judgements of
international courts on the territory of the Republic Armenia.

Currently, by order of the Minister of Justice, draft law has being further elaborated after getting
remarks and proposals, after which it will be given for the consideration to the Government of
Republic of Armenia.

In conclusion, it should be noted that the preparation of the ratification of the Rome Statute by
Republic of Armenia is an ongoing process at this moment.

Note: Full text of the presentation will be provided at the Regional Conference on the Ratification of
the Rome Statute in the South Caucasus.
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A. BCTYIUVIEHUHE

HpunsTie 17 urons 1998 r. Pumckoro cratyTa MeXIyHapoIHOTO YrOJIOBHOTO Cy/[a° HA3bIBAIOT BEXOil
B MEXyHAPOJIHOM IpaBe M MOTEHIIMAIBEHO BO3MOXKHBIM MEPEIIOMHBIM MOMEHTOM B MEXTyHAPOIHBIX
oTHOIIEHUsAX. [lpaBUTENbCTBA, TMOJUTUKHA, KOMMEHTATOPBHl B CPEACTBAX MAacCOBOW HWH(MOpMaIuwy,
HETNPaBUTEIbCTBEHHbIE OPTaHM3AllMA W YYEHbIE BCEro MHUpa TMPUCOCTUHWINCH K [ eHepambHOMY
cekperapto OOH Kodu AHHaHY ¥ MOKHOCTHBIM JHIaM JlUImoMaTudeckold KOH(PEPEHIIMH B HX
PazocTu Mo MOBOMY ATOTO COOBITHS. PUMCKHUIT CTAaTyT OKa)KeT 3HAUYUTEIHHOE BIIHMSHAE HA CTPEMIICHHUE
MHUPOBOTO €000IIecTBa OOPOThCS ¢ O€3HAKA3aHHOCTHIO, C KOTOPOH COBEPIIAIOTCS CaMble Y>KaCHBIE
npectyruienus. [Ipexnae Bcero, Cyn OyneT cnocoOCTBOBAaTh TOMY, YTOOBI TOCYIapCTBa paccie10BaIH
MPECTYIUIEHUSI T€HOLIN/IA, BOCHHBIE MPECTYIJICHHUS U NMPECTYIIEHUs TPOTUB YEIOBEYHOCTH U MOJBEp-
rajid yroJIOBHOMY IpeC/IeZIOBAaHNIO0 BUHOBHBIX B HUX JIMII, a TaKKe OyJIeT caM, IPU COOTBETCTBYIOIIMX
00CTOSITENILCTBAX, PACCIENOBaTh 3TH MPECTYIUIGHHS U BO30YKIaTh B CBSI3U C HUMHU YTIOJOBHOE
npecnenoBanue. OcymecTsisisi 60pp0y ¢ Oe3HAKa3aHHOCTHIO, a TAKXKE CIPABEIIMBOE W HEHTpaIbHOE
yrosoBHoe npecienoanue, Cyj BHeceT OOJbIION BKIJIAA B OcilabiIeHHe MEXIyHapOIHON HalpshKeH-
HOCTU U OyJeT pa3IMYHBIMU IMyTSAMH COJEHCTBOBATH OOECIIEYCHUIO MUpAa M O€30MaCHOCTH Kak Ha
BHYTPUTIOCYIapCTBEHHOM, TaK U Ha MEKIYHapOJHOM yPOBHE.

[loctpoenne CraryTa sBISETCS PE3yibTaTOM IIMPOKOIO MEKIPABUTEIBCTBEHHOI'O COTJIAIICHUS U
OCHOBAaHO Ha YBa)XCHUU CYBEPEHHUTETA M COTJIACHH rocynapcTB. Bece rocynapcTBa 001agaroT yrojios-
HOM IOpUCAMKIMEN B OTHOILICHWU AESIHWM, COBEPIICHHBIX HAa MX TEPPUTOPUU WIHM UX TpaKIaHAMH.
IOpucoukus Cyna npencraBnsieT co00i MPOAOIDKEHHE ATOH HAMOHAIBHOW YTOJIOBHOM FOPUCIUKITUH
rocy/1apcTB-y4acTHUKOB. B To ke Bpems CyJ He SIBISETCS MPOJOJDKEHHUEM HAIMOHAIbHBIX cucmem
YTOJIOBHOTO MPABOCYAMs; OH HE 3aMEHSET HalKMOHaNbHBIE cyabl. CyJl JOMOJHSAET HALIMOHAILHBIE Op-
ra"bl BJIACTH, KOTOPHIE HECYT OCHOBHYIO OTBETCTBEHHOCTH 3a paccieloBaHUE U BO30YKIACHHUE YTo-
JIOBHOTO TIPECJIeIOBAaHUS B OTHOIIEHUH TE€HOIH/IAa, BOCHHBIX MPECTYIUIEHUH U MPECTYIUICHUI MPOTUB
yenoBeyHocTH. Cyj moyiaraeTcs Ha HAalMOHAJIBHBIE BJIACTH 33 MCKIIOYEHHEM TeX CIIy4aeB, KOra
rocyJJapcTBa IepeialoT eMy Jieia WiIn 0e3/1eHCTBYIOT; KOTla HallMOHAJIbHBIE CUCTEMBI OCYIIECTBIISIIOT
nporeccyanbHble aedctBus, Cya Oyner neiicTBOBaTh TOJBKO B TOM CIIydae, €CIM CTAHOBUTCS
OUYEBUJHO, YTO FOCYAAPCTBO HE JKEIAeT WM HE MOXKET MO-HACTOSALIEMY X OCylecTBIATh. Korga xe
Cyn HaumHaeT OCYNIECTBISATh CBOIO COOCTBEHHYIO IOPHCIOUKIHIO, Ui ero 3((eKTuBHOW padOThI
OyZeT OYeHb BaXXHO COTPYAHUYECTBO TOCYJApCTB — NPHU apecTe W Iepenade eMy I0JI03PeBaeMBbIX,
cbope 0Ka3aTeNbCTB, 3alIUTe )KEPTB M CBUJIETENIEH U B MHOXKECTBE JPYTHUX BOIIPOCOB.

Takum 06pazom, B COOTBETCTBHU ¢ PuMckumM ctaryToM, Oopbba ¢ Oe3HaKa3aHHOCTBIO 332 COBEPILECHUE
HanboJjiee Cepbe3HBbIX MPECTYIUICHUH OyAeT MPOMCXOAUTh B OCHOBHOM Yepe3 IOCPEJCTBO rocynaap-

1q Jlannass craTbam as TakKes cTaThss BM esk Iy HapOIHbIiis yToI0BHbII cy 1: 9 O611iis 0630ps U COTPY AHIUECTBOS CSH
rocy/1apCTBAMUBIHAINCAHBIABACOTPY AnnuecTBescsanpodeccopomaMxalllepudomabaccunyHuaBapaMKaxX AmpoeKTar
OCYIIECTBIEMOT 08 TI0/I51 ATHI0iisA Mex 1yHapoHOTos HHCTUTYTas pass yenosekas (Yrusepcuters [lea [on)s na
Mesx Iy HapoIHOTOSMHCTHTY TasyTTy 6 eHHOrosm 3y deHnssk pumutooruns Cupakysamktamms ) a
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38



BPYMXO.I b.

CTBEHHBIX CHCTEM IPaBOCYIHs U TOJIBKO BO BTOpYIO ouepeab yepe3 nocpenacrso Cyna, ¢ mpuBie-
YeHHeM He3aMeHMMOW mnomonu rocyaapctB. CrnenoBarenbho, 3¢dexruBHOCTs Cyna 3aBUCHT OT
YCHEIIHOro BKJIIOYEHHsS PUMCKOro craryra B HalMOHAJIbHOE 3aKOHOJATENIBCTBO, KACAIOIIEECs Kak
MPOBEJEHUS CyA€OHBIX MPOLETyp HAa HALIMOHAJILHOM YPOBHE, Tak U coTpyaHudecTBa ¢ CyJ1oM.

B nanHOIi cTaThe paccMaTpHUBaeTCs BOIMPOC O TOM, YTO TPeOyeTCs OT TOCYIapCTB C TOYKH 3PEHHS
HMMIUIEMEHTAau PUMCKOro craryra Ha HallMOHaJbHOM ypoOBHE. B KkadecTBe ycTaBHOrO JOKYMEHTa
MOCTOSSHHOTO M OCHOBAHHOTO Ha JIOTOBOpE OpraHa, MpOJOJDKAIOUIEr0 Tpaauiuu MexXIyHapOoIHbIX
TpuOyHasioB 1o OwiBIIeH FOrocnasuu u Pyanne, PuMckuii ctatyT conep XUt oOIKpPHBIA HabOp MPUH-
LUTIOB, CPENCTB 3allUTHl M TMPOLEAYp COTpyAHHYecTBa. HecMoTpss Ha oOmiue 4YepThl, €ro pexuM
COTpYAHHMYECTBA U CBSI3aHHOE C HUM BO3JIECTBHE Ha PAcCiieIOBaHUE M YTrOJIOBHOE Mpeciel0BaHUe Ha
rOCy/IapCTBEHHOM YPOBHE MOTPEOYIOT OT MPaBUTENBCTB OOJBIIETO, YeM TOro TpeOyeT COTPYIHH-
9YECTBO CO CHEIHATbHBIMU TPUOYHAaMH.

CreneHp M TUI UIMIUIEMEHTAIINN, HEOOXOAUMON KaXX/I0My KOHKPETHOMY TOCYAapCTBY, OyIyT 3aBUCETh
OT €ro 3aKOHOJATEIbHON M KOHCTUTYIIMOHHOH 0a3bl. X0Ts TpeboBanus CTaTyTa OJMHAKOBHI JJISI BCEX
rOCyJapCTB-y4aCTHUKOB, — YTO NOJYEpKHBaeTcss B cTarbe 120, 3ampemiaromiei nenath Kakue-Iuoo
OTOBOPKH, — CITOCOOBI, C TOMOIIBIO0 KOTOPBIX TOCYAaPCTBO U3MEHSIET CBOIO MPABOBYIO CHCTEMY, YTOOBI
OHa COOTBETCTBOBAJIA 3TUM TpeOoBaHUAM, OyAyT pa3nuuHbl. HekoTopeie rocygapcTtBa CMOTYT paTu-
¢unupoBath CTaTyT U HEMOCPEACTBEHHO BKIIIOYUTH €r0 B HAIIMOHAJIBHOE 3aKOHOAATEILCTBO, HE MPH-
HUMasi 3aKOHOB MO0 MMIUIEMEHTAIUU, TOT/Ia KaK JpyruM OyneT HeoOXOIMMO MPHUHITh MHHUMAaJIbHbIC
3aKOHOJaTeIbHbIE MEpPhI IS CO3JaHus OOIIMX IOJIHOMOYUHM COTPYAHUYATh, IPOBOAUTH pacciieloBa-
HUS ¥ OCYILECTBIISATH YTOJIOBHOE NpecieloBaHne B cOOTBETCTBUU co CtaTtyToM. [[iist TAKMX IPaBOBBIX
CUCTEM JIaHHAs CTaThs MPEACTABISAET, B OCHOBHOM, II03HABAaTENbHbIA MHTEpeC. OTHAKO MHOTHM TOCYy-
JapcTBaM NPUAETCS OCYIIECTBUTH OCOOBIE 3aKOHOIATEIbHBIC MM KOHCTUTYIIHOHHBIC H3MEHEHUS B TEX
cilydasix, Korja 3aynokeHHble B CtaryTe 00s3aTenbeTBa HE MPeyCMOTPEHbI HAIMOHAIBHBIM 3aKOHO-
JIaTeJIbCTBOM MJIM IPOTHBOpeyaT emMy. JlaHHas cTaThs aipecoBaHa B NEPBYIO OUYEpEb IPaBUTEILCTBAM
MMEHHO 3TuX rocyjapctB. Tosbko sicHO moHumass CTaTyT, MOKHO TOYHO OIPENEIUTb, B KaKOU
CTENEeHH HEOOXOIMMO 3aKOHOAATENIbCTBO, MOHATh €r0 COOTBETCTBYIOIIME JETAaIM U UCHOJIb3yEMbIE
METO/JIbl, a TaK)Ke HEOOXOAMMbIE HHCTUTYIIMOHHBIE Mephl. Llenb MpuBOIMMOro HMXKE aHallu3a COCTOUT
B TOM, 4TOOBI IOMOYb I'OCYJJapCTBAM JOCTHUYb TAKOI'O IOHUMAaHHs1, HAIIPABJICHHOE Ha MOJIepKaHUe UX

YCHITHIT 110 3 (HEKTHBHOI MMIIIEMEHTAIINH .

I'ocynapctBa, moanucasimme PuMckuii cTatyT, B IEpBYIO 04epe/ib, JOKHBI OyIyT 3HATH CIEIyIOIIee:

w  Koraa paccienoBarh npectymiieHusi, ykadanible B CtaTtyTe, H OCyLIeCTBJATH YrOJ0BHOE
npecJjegoBanue B cBsi3u ¢ HUMH Oyaet Cya, a Korga — HalMOHAJIbHbIE BJIACTH?

w  Koraa Cya ocymecTBisieT I0OPHCAUKIMIO, YTO MMEHHO MpeanoJaraer 00s13aTeJibCTBO COT-
PYAHUYATH ¢ HUM?

Bropoii Bompoc — 0 COTpYAHUYECTBE TOCYNaPCTB-YYaCTHUKOB — PACCMATPHUBACTCS TIEPBBIM U SIBIISICTCS
OCHOBHOM Temol nanHoi ctateu (Yacts b). [lepBriif Bompoc kacaercs " MOMOIHUTEIBLHOTO XapakTepa"
Cyna 1o OTHOLIEHUIO K OpraHaM BJIACTU OCYJapCTB-Y4aCTHUKOB, KOTOPbIE HECYT OCHOBHYIO OTBETC-
TBEHHOCTh 3a YIOJOBHOE MpECIeOBaHUE JIMI, BUHOBHBIX B TEHOIMJE, NPECTYIUJICHUSIX MPOTUB
YeJIOBEYHOCTH U BOCHHBIX IPECTYIUIEHUSX, U TpeOyeT OIpeAeseHUs TOro, KaKyl IOMOIIb MOXKET
OKa3aTh HAIlMOHAJIBHOE 3aKOHOJATENLCTBO TOCYAAPCTBY-YUYaCTHUKY B 3()(EeKTHBHOM OCYyIIECTBICHUN
ero ropucaukiuu (Yacte B). 3mecs Takxke 00Cyk 1al0TCsi BO3MOXKHOCTH IPOBEIEHHSI HEOOXOIUMBIX
W3MEHEHWH B COOTBETCTBHM C HAIMOHAIBHBIM 3aKOHOJATEIBCTBOM KaK B OTHOIICHWU COTPYIHH-
YEeCTBa, TaK U B OTHOIICHUH "mononHenus” CyJ0oM HalMOHAIBHBIX OPTraHOB. 3aTparuBaeTcsl KOHKPET-
HOE 3HaYCHHE CXEMBbI OTBETCTBEHHOCTH, peaycMaTrprBaeMoil CTaTyToM Uit BOGHHOH (M, B MEHbBIIEH

' Bapannoiisac2a2veanenae2canCoC/ 2xaaCposcnn2paobs3a2enbe28amko20p /esmor322CoBnua 2paHagHaMOHATbHOes
3aK0OHO/1a2eJ1bCc 2BOE HOs1 Hest Cpe/itarae2csisi 3aK0HO1a2e/ibH /3 51 pelenuiis f1Jisist Bees st BoCpocoBw Ko20p /est MOr32st
Bo3HUKH32b251B /pabo2xagalakus aCpepnoxenuniimkarsao6ius s( C32ema2u CoBorossakono 1a2e/1bc 28a ) II2aKIUI0CO-
6 /9 a( pnsaskonkpe2noiisc2pan / smmas2u CasCpasosoiisicucem /) mmoske2s1c 2a2psacae a3omumsamaroMsassaCporeccest
nmCieMeH2a1nns
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CTETICHH, TPaXXTaHCKON) onuiuu (Hmke, c. 44 u nanee). B 3axmodennn (Yacts ') paccmarpuBaroTcst
o6mIxe JOCTOMHCTBA PHMCKOTO CTaTyTa, O4eBHIHBIE IS TOCYapCTB-Y9aCTHHKOB .

b. COTPY/IHHYECTBO

B Yactu 9 ("MexayHapoaHOE COTPYIHUYCSCTBO M CyaeOHas moMolp", c¢T. 86-102) chopmyaupoBaHbI
OCHOBHBIE TOJOXEHHSI, OTHOCSIIUECS K COTPYAHHYECTBY TOCyIapcTB. [[pyrue acmnekTsl cOTpyIHU-
YecTBa, B TOM YHCJIEe KacalolIuecs NpecTyIIeHU TPOTUB OTIpaBiIeHHs NMpaBocyus U ((haKyabTaTUB-
HOT'0) MCIIOJIHEHUSI HaKa3aHWUU rocyJapCTBaMH-y4aCTHUKAMU, PEUIMBIIMMU MPHUHATH 3aKIIOYEHHBIX,
ocyxnaeHneix Cynom, paccmaTtpuBatorcsa B Craryte B apyroil Yactu. B kakoit Obl Yactu HU co-
JepKanuch 00s3aTenscTBa, CTaTyT MPEIOCTaBIIsIET OCHOBHBIE CTAaHAAPTHI U MPOLEAYPHI, HApaBJIeH-
Hble Ha oOecrieueHue crpaBemIuBod U 3dekTuBHON padoThl Cyaa, OJHAKO AAIOIINE HEKOTOPYIO
CcBOOOy TOCYJapCTBaM B OINPEAEICHUHU IyTeH COTPYAHWYECTBA M OCTABISIOIIME HA YCMOTpPEHHE
HAIIMOHAJIFHOTO 3aKOHO/IaTENILCTBA PETYIMPOBAHUE MPOLEAYP COTPYAHUYECTBA B IMIMPOKOI 00IacTu.

CotpyaHuuecTBO B cooTBEeTCTBUU ¢ YacThio 9 ocHOBaHO Ha npocbOax, HampasisieMbiX CynoM.
Otnenenue npeaBapuTenbHOro npousBoacTBa uin CynebHoe otaeneHue, mo 3anpocy [Ipokypopa
WIM JUIsl OKa3aHMs MIOMOILM 3aliuTe (IO 3ampocy 3alUThl WIHM [0 COOCTBEHHOMY MOOYXAECHHUIO),
oOparaercst K rocyJ1apcTBy ¢ npock6oit o corpyauuyectse ¢ Cyaom. B aTom ciyuae rocyaapcTso
B COOTBETCTBUH cO CTaTyTOM 00s3aHO yAOBIETBOPUTH 3Ty IIPOCHOY O COTPYIHUYECTBE.

1. OCHOBHOE OBA3ATEJ/IBCTBO COTPY/ITHHUYATH
OcHOBHOE 00513aTEIBCTBO COJEPIKUTCS B CTaThe 86:
Oouwee oba3amenvcmeo compyoHuuames

T'ocyoapcmea-yuacmuuku 6 coomeemcmeuu ¢ nonoxcenuamu nacmosujeco Cmamyma 6cecmopoHHe
compyonuuairom ¢ Cyoom 6 nposeoenuu um paccied08aHusi NpecmynieHuu, noonaoarowux noo
topucouxyuio Cyoa, u ocyujecmenenuu y20108H020 NPECIe008AHUsL 3a IMU NPECMYNAEHUS.

O0s13aTeNbCTBO 3aKITIOYAETCS B TOM, YTOOBI BCECTOPOHHE COTPYAHHYATH "B COOTBETCTBHH C IOJIOKE-
HusMu Hacrosimero Craryra", a He Toibko Yactu 9. D10 00s3aTenbcTBO coTpyaHndarh ¢ Cydom B
MPOBEJICHUM WM PAaCCIICIOBAaHUS TPECTYIUICHUH W OCYIIECTBICHWU YTOJOBHOTO IPECIICAOBAHUS 3a
Hux. [TosTomy oHo mpumensercs, korna Cyj HauyMHAET paccienoBaHue (Kak Je0 MPUHUMAETCS Ha
paccmoTtpenre Cyjzia paccMOTpeHo Ha ¢. 32 u ganee). O0sA3aTebcTBO COTPYAHUYATH SBJISIETCS 00ITUM
U OTHOCHUTCS K JIFOOBIM HallMOHAJIBHBIM BJIACTSAM, Oy/ab TO MOJUIMS, BOOPY>KEHHBIE CHIIbI WIH JpyTrue
MIPaBUTEIBCTBEHHBIE OPTaHbl, KOTOPbIE UMEIOT 00s3aTeNbCTBA, CBsI3aHHbIE ¢ pockOoit Cyna. [loaTomy
JT1000M TepecMOTp HAIIMOHAIBHOTO 3aKOHOJATENIbCTBA, BBIMNOJHAEMBIN C IENbI0 OINMpENelIeHUs €ro
COBMECTUMOCTU C PEIKUMOM COTPYAHHUYCCTBA, YCTAHOBJIICHHBIM B CTaTyTe, JOJDKCH YYUThIBATH KakK
BOCHHBIC, B TOM YHCJIC HAXOAAIIUCCA Ha MpeAcsiaMu TCPPUTOPUU TOCyAapCTBa, TaK U I'PAXKIAHCKUC
CyIleOHbBIE OpTaHbl, B CBS3H CO BCeMH (DOpMaMu COTPYTHUIECTBA.

w B meaom, CtatyT 0053bIBaeT rocy1apcTBa-y4acTHUKOB BCECTOPOHHE COTpyAHUYAThH ¢ Cy-
JA0OM B COOTBETCTBHMHU ¢ Mosio:xkennssmu Craryra.

B npyrux monoxxenusax Yactu 9 obmiee 0053aTeNBCTBO CTaTh 86 MPUMEHSIETCSI K KOHKPETHBIM CHUTY-
anusaM, TaKUM Kak apecT W Iepejada JiMla cyay, lepenada NoKa3zaHHUi, J10Ka3aTelabCTB, YIUK U TaK
nanee.

1 Bagannoiiac2a2pesmespaccMa2pupaocaasces- opM /ap3auMoeiic2sugaroc3aape2sacaC3nommCpen3cMo2pent /es
C2a2320ma0 penConaraecsiu2osiroc3apc2pamsinessConanobu2csssium Cnemen 2up3ioiieesi3ak0H01a 2e1bC 2BOSIISIS
Cepenauns cu23amnuusi 0 pok3pop3s B coo2Be2c 2Bunst cosi c2a2belist 14w 1154 B / IBYKEHUAS Kauiuaa23pst c3aeiist BT
coo2Be2c2Buuscosca2oeiia36 (4) munasoopamennsaxksaC3a3sacaCpocb6oiisoaCpuna 2unamMe pap I sa3aIm 2 / Ierosacas-
SKAIUA SUIUSI0K3MeH20BsBIC002Be 2¢ 2Bunsicosic2a2beiiss68( 6 ) sms2aksnaneeat TakskesBsaanHoiisc 2a2bessHesae 2c st
o6erosn630pasiC2a232a;s2aKois0630psMOKHOsHa 21sB0sB 20 poiisi 2a 2perss Comsia3 201isBsCpumastl sB /Tiexil amsprest
60.1ees1Coipo6HOSDOCI K at0 2csisHa3HaYeHnessoc 20mHe 2BasiC 3 1axt
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Cyn Oyner HampaBisTh MPOCHOBI O COTPYTHUYECTBE MO JUIUIOMATHYECKAM KaHajdaM MJIM 1O JFOOBIM
JIPYTUM COOTBETCTBYIOIIMM KaHajlaM, OIPEAEICHHBIM TOCYIapCTBOM, uepe3 MexIyHapoIHyIo
OpPraHU3alMI0 YTOJOBHOW TOJMIMHN WIH JIO0YI0O COOTBETCTBYIOUIYIO PErHMOHAJBHYIO OPTaHHU3aLUI0
(kak, Hampumep, HemaBHO co3gaHHbId EBpomon) (ct. 87(1)). ['ocymapcTBa MOryT mMoXKenath Ofpe-
JeTUTh OpraH BIJIACTH, KOTOPBIM PETyNSPHO TMONydYaeT 3alpoChl O IOPHIUYECKOW B3aHMMOIIOMOIIH
(0OBIYHO 3TO MHUHHCTEPCTBO IOCTHIIMH), TIOCKOJIBKY JTOT oOpraH Oyner oOiajgaTtb OIBITOM,
HEOOXOUMBIM JIs1 OBICTPOTO PACCMOTPEHHSI 3TUX 3aIIPOCOB.

w  IIpocreiiium crnocodom oOecnedyeHHs] BBINOJIHEHHS 00513aTeIbCTBA COTPYAHMYATH SIBJISI-
eTCsl NMPUHATHE HALMOHAJIBHBIX 3aKOHOB, KOTOpPbIE MO3BOJAT (C AOJLKHBIM y4eTOM I10J10-
skennii Cratyra) nepegaBarb npocbobl Cylaa HAMOHAJIBHBIM BJIACTSAM /ISl BBINOJIHEHUS
TaK K€, KaK NpochbObl APyroi CTpaHbl WM INPHKA3, BbINYIIEHHbII B COOTBETCTBHH C
HALMOHAJbHBIM IIPABOM.

3ampammBaeMoe TOCYIapCTBO JIOJDKHO COXPAaHHUTh B TailHE MPOCBOY O COTPYIHHYECTBE U JHOObIE
MOJKPETUISIONINE €€ JOKYMEHTHI, 32 MCKIIOUEHHEM CIy4aeB, KOT/la — B Ipefenax, B KOTOPBIX — UX
pacKpbITHE HEOOXOAMMO I UCTTOJIHEHUS TTPOckObI (cT. 87(3)). B mpockOe MOKET yKa3bIBaThCs, YTO C
0001 cBsI3aHHOM ¢ Hell mH(popmanmel cieayer oOpamarbcs TaKuM 00pa3oM, 4TOObI 00eCHeuuTh
0e30MacHOCTh U (PU3NYECKOE WIH IICUXMUYECKOE 01aromnoirydyue Jr00bIX MOTEpHEBIINX, TOTEHIIMATBHBIX
cBuzereneil wim ux cemeit (ct. 87(4)). KonkperHsie MeTOIbI MOJA4U MPOCHO M COTPYAHUYECTBA OYAYT
pa3bsicHeHsl B [lpaBuiax mpouneaypbl W JIOKas3bIBaHUs, KOrjJa OHM OyIQyT mNpuHATHL AccamOieeit
rocy1apcTB-y4acTHUKOB. CleayeT Takke MOMHHTH, 4To YacTh 9 orpaHMYMBaeT COTPYAHUYECTBO, K
KOTOPOMY OHa IPU3BIBAET, B HECKOJIBKUX BKHBIX acmekTax (c. 20 u mocieayommue).

CyI MOXeT MPEeUIOKHUTh TOCYJapcTBaM, He SBIISIOMUMCS ydacTHuKamu CTaTyTa, OKa3aTh OMOIIb B
cooTBeTCTBHH ¢ YacTbio 9 Ha OCHOBE CIEIHMAIBHOI JOTOBOPEHHOCTH, COTJIAIICHHS C TOCYAapCTBOM
niM Ha Jr000i npyroit cooTBeTcTBYIomei ocHOBe (cT. 87(5)). Cyn Takke MOMKET MPOCHTH JTFOOYIO
MEKIPABUTEILCTBEHHYIO OPTraHH3allMI0 TPEJIOCTABUTh WH()OPMALMIO WM JOKYMEHTHI, a TaKXke
OKa3aTh €My COTPYJHHYECTBO M MOMOIIb B JPYrUX (opMax B COOTBETCTBUU C MOJTHOMOYHSIMHU WU
MaHJIaTOM 3TOH opranuzamnuu (cT. 87(6)).

B Craryte npenycMaTpiBaroTCsl 1Ba OrpaHUYEHHBIX MCKIIOYEHHS B OTHOLIEHUH HEOOXOIMMOCTH CO CTO-
ponsl [Ipokypopa fenaTh 3ampoc O COrfIacHy TOCyAapcTBa MpU MPOBEACHUH pacciIeOBaHUS HA TEppH-
TOPHH 3TOTO rocyaapcrsa. IlanaTta npeaBapuTenbHOTo paccieioBaHus MOXKET, cornacHo crarke 57(3)(d),

"naBath IIpokypopy paspelieHHe Ha IPUHATUE CIELHAIbHBIX MEp, OTHOCSIIUXCS K IPOBEACHUIO
pacciefioBaHus B IIpefieaax TEPPUTOPUU TOCyJapCcTBa-ydyacTHUKA, O€3 MOIy4eHHs CO CTOPOHBI 3TOrO
roCyJJapcTBa COIIaCHs Ha COTPYIHUYECTBO B COOTBETCTBUM ¢ HacTeio 9, ecnu, NpHHAB BO BHUMAaHUE,
MOCKOJIBKY 3TO BO3MOKHO, MHEHHS COOTBETCTBYIOIIErO rocyaapcrsa, Ilamata mpenBapuTenbHOrO
IPOM3BOJCTBA MPUMEHUTENIBHO K JAHHOMY CIIy4ar YCTaHOBHJIA, YTO 3TO TOCYAApCTBO SBHO HE
CIIOCOOHO BBIMOJIHUTE NPOCHOY O COTPYAHHUYECTBE MO MPUUYMHE OTCYTCTBUS KaKOro-aubo opraHa Wiu
3JIEMEHTA €ro cyAeOHOI CHCTEMBI, HaJIeJEHHOrO IOJHOMOYUSAMH, HEOOXOIUMBIMU JJIsI BBIIOJIHEHUS
IPOCbOBI O COTPYAHUYECTBE B COOTBETCTBUU ¢ YacTbio 9".

C ynomuHanueMm '"pa3Bana rocyjaapctBa’, OCYIIECTBICHHE ATOTO MOJHOMOYHS TPEAINOJIaracT B
COOTBETCTBHH CO cTarhbed 18 mmm 19 (c. 36-37) ycranoBienue "HecrocoOHOCTH" (IO OMpPEETECHUIO
ctarbu 17(3)) HaIMOHANBHOHN Cy/neOHON CHCTEMBI OCYIIECTBIIATh Cy/Ie0HOe pa3dupaTtenbeTBo. Bropoe
WCKITIOYCHHE COJIEPIKUTCS B cTaThe 99 (4), KoTopasi peayCcMaTpHBaeT:

"be3 ymepba nmns apyrux crateil HacTtosmied YacTu, ecim 3TO HEOOXOIMMO ISl yCTEITHOTO
WCTIOJTHEHMSI TPOCHOBI, KOTOpasi MOXET OBITh HCIOJHEHa 0e3 KaKuX-TH00 MPUHYIUTEIBHBIX MEp,
BKJTIIOYasi KOHKPETHO JONPOC JIMIA WK MOJyYeHHE OT HEero JI0Ka3aTeJIbCTB Ha TOOPOBOIBHON OCHOBE,
B TOM yHciie 0e3 MPUCYTCTBUS BIACTEHl 3alpalinBaeMOro rocyJapcTBa-y4yaCTHUKA, €CIIH 3TO KpaiHe
BXHO ISl UCTIOJIHEHUSI POCHOBI, U OCMOTpP 0€3 M3MEHEHUH KaKoro-mmbo oOUIeCTBEHHOTO 00BEeKTa
WJIX MTHOTO OOIIIECTBEHHOTO MecTa, [IpoKypop MOXKET HCIIOTHHUTh TaKyl0 MPOChOY HETOCPEACTBEHHO Ha
TEPPUTOPUU TOCYIAPCTBA CIIECTYIOIIUM 00pa3oM:
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a) €ClIM 3ampalrBacMoe IoCyIapCTBO-YUaCTHHK SIBISETCS TOCYJAapCTBOM, Ha TEPPUTOPHH KOTOPOTO,
KaK MpearnoaraeTcs, ObljI0 COBEpIICHO MPECTyIUICHHEe, U OblIa OIpeaesieHa MPUeMIeMOCTh Iea B
coOTBeTCTBUM cO crartbed 18 wim 19, IIpokypop MOKET HENOCPEICTBEHHO HCIOJIHHUTH TaKYyIO
npocbk0y MOocCie MPOBEACHUS BCEBO3MOMKHBIX KOHCYJBTAIMH C 3alpalldBacMbIM TOCYIapCTBOM-
Y4aCTHUKOM;

b) B apyrux caywasx [Ipokypop MoOKeT HCHOJIHHUTH TakKyl MPOChOy MOcCie KOHCYJbTaluil ¢
3anpamnmBaeMbIM TOCYJapCTBOM-YYaCTHUKOM U C YYETOM JIIOOBIX pa3yMHBIX YCIOBHM MU 03a00-
YCHHOCTH, BbICKA3aHHBIX JAHHBIM I'oCyJapCTBOM-Y4aCTHUKOM. Ecmn 3alpammrBacMoeC rocyapCcTBo-
YY4aCTHUK YKa3blBa€T Ha MPOOJIEMBI, CBSI3aHHBIE C HCIIOJIHEHUEM IMPOCHOBI COTJIACHO ATOMY
HOJIYHKTY, OHO Oe30TJaraTelibHO MNPOBOAWT KOHCymbTamuu ¢ CynoM ansi pemeHus 3TOro
BoOIpoca'.

B maHHOM IyHKTE COAEPIKUTCS PsA TAPAHTHH TOTO, YTO 3TO CPEACTBO PACCIEAOBAHUS OYIET SBIATHCS
CPEICTBOM, UCIIOJIb3YEMBIM B CAMOM KpalfHEM cilydae, O3BOJISIOLUIMM PacciieI0BaHUIO POA0IKATHCS
P HEOOBIYHBIX 00CTOATENbCTBAX.

2. OBA3ATEJIBCTBO BKJIOYHUTH IIPOLEAYPbHI B HAIITHOHA/IBHOE IIPABO

Baxnoe cnenctBue, BbITEKaromiee M3 OOIIErO 00S3aTENbCTBA COTPYAHUYATH B COOTBETCTBHH CO
craTheit 86, cosiepKUTCs B cTaThe 88:

"Hanuune nponenyp, NpeayCMOTPEHHBIX HALIMOHAIBHBIM IIPaBOM

l'ocynapcTBa-yyacTHUKH 00€CIEUMBAIOT HAIMYHE MPOLELYpP, NPEAYCMOTPEHHBIX MX HAIMOHAIHHBIM
MpaBoM, IJIsl BceX OpM COTPYAHUYECTBA, yKa3aHHBIX B HacTosmend Yactu".

B crathe 88 He comepKUTCS KOHKPETHBIX TpeOOBaHUM K 3aKOHOJATENLCTBY rOCYAAPCTB-YYaCTHUKOB.
Ckopee oHa 00s3bIBa€T IOCYAapCTBA-yYaCTHUKOB MPUHATH 3aKOHOAATEIBCTBO, 0€3 KOTOPOTO OHU HE
cMoryT cotpyanuyath ¢ CyaoM, kKak 3To mpemgycmorpeHo B Yactu 9. CrenoBaTenbHO, CTENEHb
NOTPEeOHOCTH B TAaKOM 3aKOHOJATENLCTBE 3aBHCUT OT TMPABOBOW M KOHCTUTYLIMOHHOH CHCTEMBI
JaHHOro rocynapcrsa. Kaxxaoe rocyapcTBo JODKHO B IIEPBYHO OYEpENb CaMO ONPENEIUTh paMKU
He00X0IMMOT0 3aKOHOIATEIHCTBA IyTEM CpaBHEHHsI yCIoBui YacT 9 co cBoel paBOBOI CHCTEMOA.

w TocyaapcrBa-y4yacTHMKHM [0/UKHBI TEPeCMOTPETh CBO€ HANMOHAJBLHOE IPaBO, YTOOBI
y0eauThCsl, UTO OHO J0MYCKAET COTPYAHMYECTBO B COOTBeTcTBHU ¢ HacThio 9, onpeneurb
00J1aCTH, B KOTOPbIX HEOOXOAUMBI ONOJHUTEIbHbIE 3AKOHOAATEeIbHbIE AKThI, U NPENATCT-
BHUSI K COTPYAHHUYECTBY.

Ponw nHanmonaneHoTO TipaBa ganee paccmartpubaeTcs B ctathe 93(1) (c. 19 u mocnemyronue). Kpome
TOT0, HAIMOHAJILHOE IIPAaBO OYAET SABISATHCS BaXKHBIM HCTOUHUKOM MPOIENyp, KOTOPBIX JTOJIKHBI OYAyT
NPUMEHATbCA B Clydyae TMPECTYIUICHUH NPOTUB OTNpaBieHUs npaBocyaus (c. 26-27) u mnpu
UCTIOJTHEHUH HaKa3aHui (c. 28 u mocieayomue).

B pacnopsbkeHHH TOCyIapCTB-Y4aCTHHKOB OYJET HECKOJIBKO CIOCOOOB OOECIHEYUTh B HCIOJTHCHUE
cTaTthu 88 HamMuue HeoOXOAUMBIX MPOIENyp, IPEIYCMOTPEHHBIX HAIIMOHAJIBHBIM IIPABOM, s (popMm
COTpyIHUYECTBA, yKa3aHHbBIX B Yactm 9. Bwibop KoHKpeTHOro cmocoba OyIeTr 3aBHCETh OT
HAIMOHAIFHOTO KOHCTUTYIIMOHHOTO YCTPOMCTBA.

HaHI/IOHaJ'IbHBIC KOHCTUTYLUH PA3JINYAOTCA B TOM, KaK OHH MHKOPIIOPUPYIOT MCKIYHAPOJHOC ITpaBo,
n CJICOO0BATCIbHO, TOCyaAapCTBa B pa:;quHoﬁ CTCIICHU HYXKIAIOTCA B HUMIUNICMCHTHUPYIOIICM 3aKOHO-
JaTCIbCTBC. CYH_ICCTBYIOT CUCTCMBbI, B KOTOPBIC MCKAYHAPOAHOC COIJIAIICHHUC HMHKOPIIOPUPYCTCA U
A€ OHO CTaAHOBUTCA YaCTbIO HAIMOHAJIBHOI'O IIpaBa 6J1aro/:[ap$1 CaMOMYy akKTy paTI/I(I)I/IKaL[I/II/I. B sToMm
ClIy4ac UMINICMCHTHPYIOIICC 3aKOHOAATCIbCTBO MOXKET BOO6H.[€ HEC HOTpC6OBaTI>CSI. HpI/I BTOPOM THIIC
KOHCTUTYIIUOHHOT' O yCTpOfICTBa MCXKIYHAPOJHOC COIJIAICHUE, XOTd OHO W HE CTAHOBUTCSA aBTOMAa-
TUYECKN YaCTbIO HAWOHAJIBHOI'O IIpaBa, MOXCET HMHKOPIOPUPOBATHCA MNPOCTBIM IMPUCMOM, 3aKIIHO-
JaroneMcsa B €ro BKIIFOUCHHHU B KAa4YE€CTBC IIPUIIOKCHUSA B KpaTKI/Iﬁ 3aKOHOI[aTeJ'IBHI>II7I aKT O Ipe-
JIOCTaBJICHUH MOJIHOMOYHNA. B 3TOM cJiydyac CaMO 3aKOHOJATCIbCTBO MOXKET JIMIIb IPEAYyCMaTPUBATh,
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9TO 3TO MpPHJIAraeéMoe COIJIAIICHHE HMEeT IOPUAWYECKYI0 CWIy U O00JIaJaeT NPHOPUTETOM IO
OTHOIIICHHIO K JIDYT'MM 3aKOHaM B Ipefenax ero chepbl MPHUMEHEHUs, a TaK)Ke MOXET OIPEIeIHTh,
KaKoW cyJl, MUHUCTEPCTBO WIIM APYTOil OpraH BIAacTH 00JIalaeT MOJTHOMOYHUSIMH I10 €r0 MPUMEHEHHIO.
Ota (hopMa UMILIEMEHTAIIMH BECbMa MPOCTa U C HEIO CBSI3aHBI HEMHOTHE M3 PACCMATPHUBAEMBIX HUKE
npoOiieM. HakoHel, MHOTHE CUCTEMbI HY)KIAIOTCSI B IEPECMOTPE C IIEIBIO ONPEISIICHUs] TOT0, B KaKOW
CTEIICHW MEXIYHAPOIHBI JOKYMEHT TpeOyeT HalIu4usi NPOLEeNyp, HE IPEIyCMOTPEHHBIX B
HAIIMOHAJILHOM TpaBe WM KOHCTUTYLUHU WJIM MPOTHBOPEYAIIMX UM, a 3aT€M JOJDKHBI ObITh C/ICTaHBI
COOTBETCTBYIOIIME W3MEHEHHUS UIsl OCYIIECTBIICHHS HMIUIEMEHTAlMH. Takue TocyaapcTBa TOCIe
nepecMoTpa CBOCro 1mpasa U B COOTBETCTBHUU C IIPUMEHACMBIMHU YCTABHBIMU HWJIM KOHCTUTYLIMOHHBIMHA
npoueaypaMy  pa3padaThIBAlOT  3aKOHONATEIBHYIO  CTPATeruio, 4YToObl ~ NPUBECTH  CBOE
BHYTPUTOCYIapCTBEHHOE IIPABO ¥ MHCTUTYLIMOHHOE YCTPONCTBO B COOTBETCTBUE C PACCMATPUBACMBIM
cormameHreM. BeiOop ¢opmbl 3aKOHOIATENLCTBA OyNeT 3aBUCETh OT KOHCTUTYIMH, TPeOOBaHWI
JIOTOBOPA H JIFO0OTO yKe CYNIECTBYIOIIETO B 3TOH 00JIaCTH 3aKOHOAATEIBCTBA.

B HEKOTOpBIX TOCyHZapcTBax Yxe NeHCTBYyeT OOMIMPHOE 3aKOHOAATENILCTBO, KACArOIIEecs BbLIAYH
MPECTYITHUKOB W IOPUIMYECKOW B3aWMOIIOMOINM. B TakoMm ciydae MOMpaBKH K 3TOMY 3aKOHOJA-
TEJNBCTBY MOTYT OOECIeYnTh HEOOXOIMMBIE CpeiCTBa cOTpyaHmuecTBa. Korma momoOHOro 3akoHO-
JaTeNbCTBA HE CYIIECTBYET, BO3MOXKHO BHECTHM TONpPAaBKU B OTAEJIbHBIE 3aKOHBI, YTOOBI
MPeyCMOTPETh Bce HEOOXOaAUMble MeXaHu3Mbl. OJIHAKO BHECEHUE U3MEHEHUI B 3aKOHOAATEIbCTBO,
IpeJHa3HaYeHHOe JUIsl APYruX Lesed (0OOBIYHO BBIJAUU MPECTYIHUKOB WM COTPYIHUYECTBA MEXITY
rocy/apcTBaMH), HE BCerJa YIOBIETBOpseT TpeboBanusiMm Craryta, M TOCyJapcTBa MOTYT
NpeArnoYecTs MNPUHATH CHEelualibHOE 3aKoHojaarenbcTBO 1o MVYC, mpemycMarpuBaroliee
COOTBETCTBYIOIIHE (POPMBI COTPYIHUYECTBA, BKIIIOUAs CIlyda apecTa, epeaaydd JUI U Apyrue Gopmbl
noMomy. IIpuBneKaTeapbHOCTh TAaKOrO OOBEAMHEHHOTO 3aKOHOJATEIhCTBA OCHOBBIBACTCS HA
BceoObeMITIONIEM XapakTepe CraTyTa U uuciie odiacteil mpaBa, KOTOpbIE OH 3aTparuBaeT. BaxHo To,
4TO cOTpyAHMYecTBO Mexay MYC u rocynapcTBaMy B NPUHLMIE M HA MPaKTUKE OTIMYAETCS OT
COTPY/ZHUYECTBA MEXIy TOCyAapcTBaMu (cM. HWke). ['ocygapcTBa Takke MOTYT MPUHSTH PEIICHHE
BKJIIOUUTH B TaKO€ CIEHUAIN3UPOBAHHOE 3aKOHOJATENILCTBO MOMOIIb CHeIHadbHbIM TpulyHanam mo
osiBIelt FOrocnaBuu u Pyanne, a Takxke MonoXeHuss OTHOCUTENILHO pacciieJOBaHNs Ha HAIIMOHAIIBHOM
YpOBHE U CyIeOHOT0 pacCCMOTPEHHUS MPECTYIUICHUH, ykazaHHbIX B CtaryTe (c. 38 W mociemyromme).
Takum 00pa3oM B €IMHOM 3aKOHOJIATEILHOM JIOKyMEHTe OyIyT 0OBEeICeHbI BCE MOMPABKH, UMEIOIINE
OTHOIIICHHE K PI/IMCKOMy CTaTryTy, 4To 00JIETYNT CCHLUIKY HA HUX U UX IMPUMCHCHUC.

w  Banble npuHIMNHMAJIBLHbIE OCHOBAHMS, XapakTepHble 4epTbl CTaryTta M yao0CTBO ero
NpPYMEHEeHHUs] BBICTYNAIOT B NOJIb3y NPUHATHA 000010 3aK0HoAaTe bcTBa 10 MY C.

3. COTPY/IHHYECTBO B COOTBETCTBHH C YACTBIO 9

B cnepyromux noAmyHKTax U3J1araroTcsl KOHKPETHbIE (JOPMBI COTPYIHUYECTBA, YIOMsHYThIe B YacTu
9. Hekoropsle u3 Hux OyayT yrouHeHsl B [IpaBuiiax nporueaypsl U Joka3biBaHus. OCHOBHOE pa3iinune
B TUIAX COTPYJHUYECTBA IIPOBOJUTCS MEXIY apecTOM U Iepeaayei Jull (B 4aCTHOCTH B cTaThe 89) U
apyrumu Gopmamu coTpynHuuecTBa (ocobeHHo B ctatbe 93). Xora Cya OyneT HEeCTH HEKOTOpbIe
pacxoipl, CBSI3aHHBIE C COTPYIHUIECTBOM, "[0]OBIUHBIC PACXO/IBI, CBA3aHHBIC C MCIIOJIHEHUEM MPOCHO
Ha TEPPUTOPHH 3aIPaIIMBAEMOro rocyiapcTsa’, Hecet 3To rocyaapctso (ct. 100).

a. Apecm u nepeoaua nuy Cyoy
1) Obazamensvcmeo apecmosvieamsy u nepeoasams auy Cyoy

Cratps 89(1) mozBomser Cymy mnpenpoBOAWTH MPOCKOYy 00 apecTe W mepefade Juia JIoooMy
roCyJapcTBy, Ha TEPPUTOPUU KOTOPOTO MOXKET HAXOAUThbCA 3TO JIMLO, U HpPEeoyCMaTpUBAaeT, 4TO
roCyJapcTBa-y4yaCTHUKH, "B COOTBETCTBUH C IOJIOKEHHSIMM HacTosamed Yactu u mpouemypoil,
IPEIYyCMOTPEHHOW MX HAallMOHAJIBHBIM 3aKOHOAATENICTBOM, BBINNOJHSIOT HPOCHOBI O MPOU3BOJICTBE
apecta u nepenaye". Kak u B cimyuae npyrux ¢opm corpyanudectsa (c. 19), ykasannsix B Hactu 9,
IIPEyCMOTPEHHBIE HAIIMOHAIBHBIM 3aKOHOAATEIBCTBOM IPOLEyphl MOTYT pEeryJupoBaTh Iepenady,
HO He B ymep0 mosoxxeHusiM Yactu 9.
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w HanuoHanbHOe 3aKOHOAATEJNBLCTBO TOCYIAPCTB-YYACTHHUKOB JIOJIKHO JOMYCKATh apecT W
nepenauy jut MYC no npocsde Cyna, B coorBercTBHU ¢ YacTbio 9.

[IpoBoaumoe B CtaryTe pasiaudrie MEXIy BblIa4yei (OJHUM rocy1apcTBOM APYroMy) U Tepeaadei
(rocymapctBoM Cyny) JMIl OKaXXeT BO3JCUCTBHE Ha HAIMOHAJIBHOE 3aKOHOAATEIbCTBO U
HallMOHaJIbHBIE BJIACTH, B3auMojerncTBytomue ¢ Cymom. B CratyTe rocynapcrBaM-ydacTHUKaM
MIPEIOCTABIISICTCS JTUIIh HeOobIas cBoOOa BIOOpaA IS OTKa3a OT apecTa WM Mepefadd U He
YUUTHIBAIOTCS HEKOTOPbIE MPUYMHBI, HA OCHOBAHUH KOTOPBIX TOCY1apCcTBa MHOTIa MOTYT OTKa3aTh
B BbIJade (CM. HIDKE). BakHO TO, YTO JOJDKHOCTHOE TOJIOKEHHE JIMIA KaK TJIaBbl TOCYJapCTBa,
YJIeHa MPaBUTENIbCTBA WU JI000€ IPYroe MOJI0XKEHHE HE MPEIOCTABIISET rOCyAapCTBY-YUaCTHUKY
OCHOBaHUU JI OTKa3a B BBINOJIHEHHWU MPOCHOBI 00 apecTe W mepenave, €Ciu pa3bICKUBaeMOE
JUIO SBJISETCS TOJKHOCTHBIM JIMLIOM 3allpalirBaeMoro rocyaapcta (ct. 27). Ecnau pasbicku-
BaeMoe JIUIIO SIBJISETCS JOKHOCTHBIM JTUIIOM TpeThero rocyaapcrsa, Cya He OyneT oOpamaThes ¢
npock0O0i, ecnm Takasgs mpockba IMOTpedyeT OT 3alpamrBacMoOro TOCyNapcTBa JICHCTBHIA,
MPOTUBOPEYAIIUX €T0 0053aTeNbCTBAM 110 MEKTyHapoHoMY TipaBy (cT. 98) (c. 25). Ecnu npocbba
MYC xacaeTcst JHIa, KOTOpOE SIBISETCS OOBEKTOM CyACOHOTO TMpPECieAOBAHUS WM OTOBIBACT
HakazaHHe 3a MPEeCTYIUICHHEe, HHOE, YeM TO, B CBS3H C KOTOPBHIM BO30YKIIEHO XOAATalCTB O €ro
nepenade Cyy, ToCy1apcTBO 00s13aHO MTPOKOHCYITUPOBAThCs ¢ Cymom (ctT. 89(4)).

i1) Paznuuue mexncdy "evioaueii” u "nepeoauen”’

B Cratyte npoBoautcs paznuuue mexay 'mepenadeit” numa rocynapctsom Cyay u "Beimaueit” nmuna
OMHUM TrocygapcTBoM apyromy (ct. 102). Dto pasnmuume oObscHsAeTCs mnonoxkeHusmu CraryTa,
HaIpaBJIEHHBIMU Ha TO, YTOOBI MpeBpaTUTh nepenady jul Cyqy B MEHEe CI0XKHYIO POLEaAypy, YeM
BbIIaya IpyruM rocygapctsaM. OCHOBHBIM MIPUMEPOM CIYXKHUT cTaThs 91(2)(c):

"2. B cimydyae mpocs0Obl 00 apecTe U MpeloCTaBICHUH B PACIIOPSHKEHUE JUIA, B OTHOLIEHUH KOTOPOTO
[Tanara npeaBapUTENbHOTO MPOU3BOJCTBA BbIIajia OpJEp HAa apecT Ha OCHOBAHUU CTaThU 58, mpocbda
COJICPKUT WIIM TIOJIKPETUIAETCS:

C) TaKMMH JOKYMCHTaMH, 3asBJICHUSIMH I WHPOPMALUCH, KaKue MOTYT ObITh HEOOXOIMMBI B
3anpanmBacMOM TOCYIapCTBE JIJISl BBIMIOJIHEHHS TIPOLICYPhI MIPEIOCTABICHUS B PACIIOPSDKEHHE, 3d
UCKTIIOYEHUEM MO20, YMO dMu mpebosanus He 00ACHbl Oblmb Oolee 0OpeMeHUMENbHbIMU, HeXdcelu
me, KOmMopbvle NPUMEHSIONCSL 8 OMHOWEHUU NPOCHO 0 8bLOAYE 8 COOMBEMCMEUU C 002080PAMU UTU
COCTAMWEHUAMU MeNCOY 3aNPAULUBAEMBIM 20CYOAPCMEOM U OPYeUMU 20CYOAPCMEAMU, U OO0JINCHDL
Obimb, ecau Mo B03MOICHO, MeHee 0OPeMeHUMeNbHbIMU C Yyuemom ocobozo xapaxmepa Cyoa".
(kypcue asmopa)

w B CraryTe npeaycMoTpeHo, YTO 3aKOHbBI, I03BoJIsA0NIMEe nepenavy jgul Cyny, OyayT coaep-
KaTh TpeOoBaHUsI He (oJiee 0OpeMeHHUTENbHbIE, 4, €CJIU 3TO BO3MO:KHO, MeHee 00peMeHu-
TeJIbHbIE, YeM Te, KOTOpbIe PUMEHSIIOTCS MPH Bbla4e JIMI[ OAHUM roCyAapCTBOM JAPYromy.
Crarba 91(2)(c) npusbiBaeT rocyiapcrBa-y4aCTHHKOB H3BICKMBATh IIYTH YIPOLIEHHS
NpeayCMOTPEHHBIX HAHOHAJIbHBIM NPABOM Npoueayp no nepegade aun Cyny.

"Oco0sr1ii xapakrep Cyma", TpUBOAMMBIA B KauyeCTBE ONPABIAHMs YIPOIIECHUS MPOLEAYPHl B CTaThe
91(2)(c), TeKUT B OCHOBE W JAPYTUX IOJOKCHHUN, KaCAIONMUXCS Mepeadn, TaKUuX Kak MpeArnovTeHuE,
otnaBaeMoe rpockbam Cyjia B ciydae KOJTHAUPYIOMUX Mpockd, cormacHo cratbe 90 (c. 14). Ocobbrii
xapaktep Cyna HaxoOUT OTpaXEHHE B JIBYX CBS3aHHBIX MEXAy co00il obOmactsx. Bo-mepBsix,
BOIPOCHI, BBI3bIBAIOIINE 03a00UE€HHOCTh MPH BbIJIa4€ JIMI OJHUM IOCYAapCTBOM JIpyroMy, — "ABoWHas
MPECTYNHOCTH"; UCKIIIOUEHHUE, CBI3aHHOE C MOJIUTUYECKUM XapaKTepOM MpPecTYyIUICHHs; BEPOSATHOCTh
CIPaBEUIMBOIO Cy/a; BOIPOC O TOM, SIBISETCS JIM OOBHMHSEMBIN TpakJaHUHOM 3alpaiirBaeMoro
rocyaapcTBa (B HEKOTOPBIX TOCYIapCTBAX); HOPMA O HEM3MEHHOCTH YCIIOBHM M TaK Jjajee — B MEPBYIO
ouepe/lb BOSHHKAIOT B CBSI3W C MPOOJIEeMaMU CYBEpPEHHUTETa U TeM, YTO HAIMOHAJIbHBIC IIEHHOCTH
pa3IUYHBIM  00pa3oM OTpaKaroTCs B YrOJOBHOM IIpaBe pa3M4HbIX rocynapctB. IlogoGHoit
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03a00YEHHOCTH HE BO3HMKAET NpH coTpyaHndectBe ¢ CyoM, KOTOphIH He 00J1agaeT MHOCTPAHHOU
FOPUCIHKIINEH B TOM CMBICJIE, B KAKOM €10 00JIajaeT apyroe rocyaapctso (c. 32), u, cIeaoBaTenbHo,
HE TOTPEOYIOTCS CIIOKHBIE TIPOIIEIYpPhI, KOTOPBIE BIiedeT 3a co00il 3Ta 03a004eHHOCTh. B0O-BTOPHIX,
Pumckuii craTyT cnenmanbHO TpeAHA3Hadajcs JUIsi TOTO, YTOOBI MOXKHO OBLJIO paccMaTpUBaTh
KOHKPETHBIE TIPECTyIUICHHs, NoAmnagaromue nox woopucaukuuio Cyna, He co3laBas NpPH 3TOM
MNOJUTUYECKUX M AUIUIOMAaTHYECKHX IMPOOJIeM, KOTOPBIE MOTYT BO3HHKATh B OTHOUICHHUSX MEXIY
rocynapctBamu. Ilpectymnenus, noanagaromue noj opucaukiuuio MYC, — 3to "caMble cepbe3Hble
MIPECTYIUIEHUS, BbI3bIBAIOIINE 03a00UYE€HHOCTh BCET0 MeXIyHapoiHoro coodmecta" [[IpeamOynal”, u
CratyT crapaercsi obecneynTh CyaeOHOE IMpecielOBaHNe BUHOBHBIX B HUX JIUI] B COOTBETCTBUH C
CaMbIMHU BBICOKHMH CTaHAAPTaMH MEXIYHAPOIHOTO MIPABOCYIUs, IPEOCTABIIASA TIPU STOM MHOKECTBO
MPOIECCYaTbHBIX TAPAHTUH, U C YYETOM CTPOTOTO peXHMa MPHEMJIEMOCTH, KOTOPHIH BO3JIaraeT Ha
rOCyJapcTBa OCHOBHYIO OTBETCTBEHHOCTh 3a MTPECIIECIOBAHNE STUX MPECTYIUICHHH.

Xots nepenaya nur Cyny HE MOJHMMAET TaKMX BOMPOCOB, KaKME€ BO3HUKAIOT MPH MEKIOCYIapCT-
BEeHHOH BbIave, CTaTyT MperycMaTpuBaeT HEKOTOPBIE YCIOBHUS, KOTOPBIE MOTYT OBITh TPUMEHHUMBI K
nepenaye (Kak, HaIpuMep, HOpMa O HEM3MEHHOCTH YCIIOBHH, c. 15), ompenenser GpakTopbl, KOTOPbIE
JOJDKHBI IPUHUMATHCS BO BHUMAaHHUE Ha HAIIMOHATBLHOM ypoBHE (cT. 59(2), c. 17), u yka3bIBaer, 4To
pemennst MYC mo omnpeneneHHbIM BOIIpocaM OyAyT ONpEeNsioNMMU U, CIe0BaTeNbHO, HE OyayT
SBIISITHCS IPEIMETOM PACCMOTPEHHS HAlIMOHAIBHBIX OPraHoB (B YaCTHOCTH, IPUEMIIEMOCTE: ¢. 13 u,
OTHOCHUTENBHO CT. 95, c. 21). Kpome Toro, B ctarbe 59, mynkrsl (1), (2) u (7) (c. 17), npexycmatpu-
BaeTCsl YCKOPEHHOE MPOU3BOACTBO B HAIIMOHAJIBHBIX Cylax. B pamkax stux coobpaxenuit Cyn Oyner
OIPEIeJIATh, BBIIOJHUIIO JIM IOCYJapCTBO CBOE 0053aTENLCTBO COTpyAHHMYaTh. Ecim rocynapcro-
YYaCTHUK OTKa3bIBa€T B Iepeaade Ha OCHOBaHHWH (HaKTOpoB, HE mpeaycMoTpeHHbIx CrarytoMm, Cyn
MOJKET BBIHECTH 3aKilodueHHe o0 OTKa3ze B COTPYAHMYECTBE WU Iepegade Bompoca Accambiee
rocynapctB-ydactHukoB win CoBery besomacHoctn cormacao crtarbe 87(7) (c. 20). ITomoGHoe
3aKIIIOYEHNE MOXET OBITh CIEeNIaHO BHE 3aBHCHMOCTH OT COOOpakKeHWil, JIe)KalMX B OCHOBE OTKas3a,
[IPU YCIIOBUH, YTO OHH HE COTJIACYIOTCS C YCIOBHSIMHU, YCTaHOBIEHHBIMH B CTaTyTe.

w  XoTsl npd NOArOTOBKEe 3aKOHOAATEJHCTBA MO0 IepeAayde MOXKeT IMOKAa3aThCsl YAOOHBIM
npocto BHecTH MYC B cylmecTBYIOLIHI JOKYMEHT B Ka4ecTBe J0NOJHUTEIBLHOr0 NapTHepa
B OTHOLUIEHMHU BBIIa4M, OCYUIECTBJIEHHE TOJHOr0 MPoOIecca BbIIAYM MOXKET, NMPH NpUMe-
HEHUHU MPoIeayp, J0NYCTUMbIX MEXKIY rocy1apcTBAMM, MPUBECTH K U3JIMIIHUM 3a/1epPiKKaM,
pacxoaaM M, UTO camoe BaxHoe, HapymeHusam Craryra.

Hapymenus, npuBosnye K 3aKIOYSHUSIM 00 OTKa3e OT COTPYAHHYECTBA, MOTYT IPOU30MTH, KOT/Aa
IPOLEIYPB! BBIIAYU, AHANOSUUHbIE NPUMEHAEMBIM K 3anpocam opyeux 20cyoapcme, IPUMEHSIOTCS K
npocs0e 0 Bblgaue, nojaHHoi CyaoM. DTO He 03HAuYaeT, YTO HAIMOHAJIbHBIE MPOLEAYPHI TOJDKHBI
HasbIBaThCs "mepenadeir” mis Toro, uToObl coorBeTcTBOBaTH CTaTyTy. Cropee CTaTyT OCTaBisSeT Ha
YCMOTpEHHE OTJENbHBIX TI'OCYJapCTB, B 3aBUCUMOCTH OT HUX KOHKPETHOTO IIPaBOBOIO H
KOHCTUTYIIMOHHOTO YCTPOMCTBA, PEIICHHE O TOM, MPUMEHATH JIM NpoUeAypsl "Bhijadun’, "mepeBoaa”
i "mepenaun”. OH TpeOyeT JHIb, YTOOBI ATH MPOIEAYpPHl, KaKk Obl OHM HE HA3BIBAJIUCH, MOTIIH
NPUBECTH K mepenade 3ampammBaemoro Jsmna Cynay, Kak mpemycMmarpuBaroT ycioBus CraTyTa.
3aKOHOATEIBCTBO 10 BbIaue HE OyAeT BBI3bIBATH HUKAKUX BO3PAKEHHIA, €CIIM OHO MPETyCMOTPHT,
4TO0, KOrja peub uaer o mpockde Cyaa, KpUTEpHH, KOTOPBIE JOJDKHBI YYHTHIBATHCS (WM HE
yuuThIBaThCs) cornacHo CraryTy, OyayT mpeoOnagaTb HajJ TEMH, KOTOpble MPHUMEHSIOTCS B
COOTBETCTBMM C 3aKOHOJATEIbCTBOM B MHBIX CllydasiX. B wacTHocTH, MOJIHBIE IpPOLETYpBl BbLIA4U
MOTYT CIIOCOOCTBOBATh HapylleHuto CTaTyTa, eclld IPU UX OCYLIECTBICHUU PAacCMaTPUBAIOTCS TaKUe
(bakTOpbl, KaK 3ampellieHue BBIAAYM CBOMX Ipak[IaH, 3allpelieHHe BbIJaud JIMI[ TOCYAAapCTBaM WIIH
OpraHam, JIOIyCKaroIUM MOKU3HEHHOE JIMIIEHNEe ¢BOOOIbI, MM OTCTYIUIEHHs OT NMpHHIHMNA ne bis in
idem B Hapymenue ctatbu 89(2) (c. 13). B ominune ot apyrux ¢popm coTpyJHUUYECTBA B COOTBETCTBUU
co cTtatbeit 93, 00513aTeNECTBO apeCTOBBIBATh U MepenaBaTh aun Cyay He MpeycMaTpUBaeT OTCTYIIIe-
HUH B clTydae "CyIIecTBYIOIIET0 OCHOBOTIOIATAONIETo MPUHITUIIA ITpaBa oo1mero npuMeneHus" (c. 19).

B CTaTYTe HC YIIOMHUHACTCA OTKa3 OT Iepcaadu Ha OCHOBAHUU HaHHOHaHBHOﬁ MNPHUHAAJIC)KHOCTH
Pa3bICKMBACMOI'0 JIMIIA. HOSTOMy 6YI[6T YMECTHO, CCJIM TOoCyaapCTBd, B KOTOPBIX CYIICCTBYIOT
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yCTaBHBIE WJIM KOHCTUTYLIMOHHBIE 3alIPEUICHNs Ha BBIJAYy UX TPaKAaH, BHECYT Pa3bsCHEHUE, YTO ITH
3anpenieHns He pacmpoctpaHsiorcs Ha "mepemady" mur Cymy. OamH W3 crocoOoB 3TO crenatbh —
BKJIIOYHTH B HAIIMOHAJIBHOE MPABO PA3IUUME MEXIY BBIAAYEH JIUI PYTUM rOoCyIapCcTBaM U Nepeaadeii
JIMI] MEKAYHAPOIHBIM YTOJIOBHBIM TPHOYHATaM.

w  O0s3aTeIbCTBO BHINOJIHATHL NMPOCHObLI 00 apecTe M mepenaye NpuMeHsiercsi 0e3 pazjauyus,
OCHOBAHHOT0 HA HAMOHAJIbHON NMPUHAJIEKHOCTH pa3bIcCKMBaeMoro Juna. HauuonanabHble
yCTaBHbIe MJIM KOHCTUTYLHHOHHbIE 3alpellieHHs] BbIJa4Y¥ CBOMX IPakKAaH He NPUMEHSIOTCS
Kk npocsbam Cyna o mepegade eMmy JIMI, 1 HAMOHAJbHbIEC BJIACTH He MOIYT OTKa3aTh B
nepefavye Ha ITOM OCHOBAHUH.

locynapctBa, 3aKOHBI KOTOPBIX 3alpeliaoT BbAAYy WX Tpa)aaH, JOJDKHBI TOMHUTH O HECKOJBKHX
Bemax. Kak ynmomunanocs Bbimie, nepenpada Cyqy He cBsi3aHA C TEMH MPOOJIEMaMH, KOTOPhIE MOTYT
BO3HUKHYTh B CBSI3M C BBIJAueil JHIl JAPYroMy TocyAapcTBy. PaccmarpuBaemble NpecTyIJICHHS, B
MIPECEYeHUN KOTOPBIX 3aWHTEPECOBAaHBl BCE TOCYIApCTBa, SBISIOTCS CaMBIMH  CEPbE3HBIMH
MIPECTYIUICHUSIMH, KaKUe MOXKHO MPEICTaBUTh, H OHU KacaroTCsS BCETO MEXIyHapOAHOTO COOOIIecTRa,
a Cyn mpenocTaBiisieT BCeoOBEMITIOINE TapaHTUH HE3aBHCUMOCTH U JIOJDKHOTO CYJONPOU3BOJICTBA.
[Ipu pazpabotke mpoueayp nepenaun aBTopsl CTaTyTa y4iu Ype3BbIYANHYIO TSHKECTh MPECTYIUICHUH,
BaKHOCTh 00s3aTenbcTBa nepenasath Jul Cyny uis ero 3pQexkTuBHONH paboThl U TOT (akT, YyTo B
OCHOBHOM TPOLIEYPBI OYIYT OCYIIECTBISTHCS HAa HallMOHAIbHOM ypoBHE. Cyn OyaeT oCcylIecTBISTh
CBOIO IOPUCAMKIIMIO, JOIOJHSIOIIYI0 IOPUCIAMKIIMIO BCEX TIOCYJIapcTB, KOTJa TIocyAapcTBa
0e31elCTBYIOT WM JOOPOBOJIBLHO YCTYMAIOT IOPUCIMKIINIO, IMOO KOTJAa OHU SIBHO HE MOTYT WMJIM HE
KENMaroT CaMU OCYIIECTBIIATh HponeccyainbHble neiictBus (c. 34). Ilomumo Toro, 4ro OHO He
BBITIOJIHSIET CBOM 00513aTENIbCTBA, TOCYAAPCTBO, I/I€ ACUCTBYET OJTaHKETHOE 3aMpelieH e BbIIaul CBOUX
rpak[aH, He CMOTJIO OBl BOCIIONB30BaThes yeiayramu Cyna, 1axe eciu Obl OXKeNallo, HeCMOTPSI HU Ha
KaKue caMble Cepbe3HbIE OCHOBAHUS i 3TOTO (C. 49).

OTO K€ OTHOCUTCS W TOXXKU3HEHHOMY JIMIICHHIO CBOOOABI. KOHCTUTYLMH HEKOTOPBIX TOCYAapCTB
3aIrpenaT MOKU3HEHHOE JINIIeHHEe CBOOO/BI, TOT/Ia KaK JPYTHe 3alpemaroT jKeCTOKOe oOpalieHue
TaKUM 00pa3oM, YTO TOXXM3HEHHOE JIMIIEHHE CBOOOIBI TMOAMAIaeT MOoA 3To 3ampemeHue. Craryt
JIOTTyCKAeT BBIHECEHHE IPUroBOpa O IMOXU3HEHHOM JIMIIEHMH CBOOOABI, "KOrja OHO OINpaBIaHO
HCKITIOYUTENFHO TSKKAM XapaKTepoM MPeCcTYIJICHUS U UHIUBUAYATbHBIMU OOCTOSATENbCTBAMU JIMIIA,
MPU3HAHHOTO BWHOBHBIM B ero cosepiieHun" (ct. 77(1)(b)). Cya mnepecmaTpuBaeT m0JI00HBIC
MPUTOBOPHI Uepe3 25 JIeT, TPH 3TOM BO3MOKHO yMeHbIeHue cpoka (ct. 110(3), c. 29). Kak u B cinyuae
C 3aKOHAMM, 3alpellaloluMi BbIJJa4y CBOUMX TpaKIaH, MPUMEHEHHWE K MpockbaM O mepemadye co
ctoponbl CyJia 3aKOHOB, MTO3BOJIAIONINX HAIIMOHAILHBIM Cy/1aM OTKa3bIBaTh B BbIJJau€ WM TPEOYIOIINX
OT HHX, YTOOBl OHHM OTKa3bIBAJIM B BBIJAU€ B Clydyae BO3MOXXHOTO BBIHECEHHS IIPUTOBOpA O
MOKU3HEHHOM JIMIIEHUH CBOOOJBI, IpuBeAeT K BblHeceHHI0o MVYC 3akmodeHuss o0 OTKase ot
coTpyaHndecTBa. Tam, rie MOXeT BO3HHUKHYTh Takas IMpoOiieMa, HAalMOHAJIbHOE MPaBO JOJKHO
pemuTh ee, coOroIas pa3uyne MeXIy BbIJaueill APYruM TOCyAapcTBaM (K KOTOPOW MPHUMEHSIOTCS
3aKOHBI, 3allpElAIONINe BblJauy Ha OCHOBAHMM HALIMOHAJIBHOM NMPUHAIJIEKHOCTH WIM BO3MOKHOCTU
MOKU3HEHHOTO JIMIIEHHsI cBOOO b)) U nepenaueid Cyay (K KOTopoil oHu He mpuMensitorcs). OcoObiit
xapakrep Cyaa W mpeajaraeMble UM TapaHTHUH OMPABIBIBAIOT 3TO pa3iMyue, OCOOCHHO C Y4YETOM
OrpaHMYEHHUM "TSDKKOro Xapakrepa' M "MHAMBUIYaIbHBIX OOCTOSATENBCTB", HakaabiBaeMbix CraTy-
TOM B CBSI3U C MTO>KU3HEHHBIM JIMIIIEHHEM CBOOO/IBI.

w  HanmonajibHoe nMpaBo He J0JIKHO I0NYCKATH WIH TPe0oBaTh 0TKA3a OT Nepeiayu Juna, pa-
3pickuBaeMoro MYC, Ha 0CHOBaHUM TOr0, YTO B cOOTBeTCTBUU €0 CTAaTyTOM MOKeT ObITH
BbIHECEH NMPUTOBOP K MOKU3HEHHOMY JiHIIeHHI0 cB000abl. MYC noskeH ObITh HCKIKOYEH
M3 YCTABHBIX WJIM KOHCTUTYIIMOHHBIX 3aMpelieHnii BbIIa4Y B MOJ00HBIX CHTyalMsIX.

[Ipuzeis k "ympouienuro" mnpoueaypbl B crathe 91(2)(c) MoXKeT ObITh yCHIEH IMOJOXKEHHEM 00
00513aHHOCTH KOHCYJIbTUPOBaThCs ¢ CyJIOM B COOTBETCTBUM €O cTaTbeit 91(4):

"ITo npoce6e Cyza rocynapcTBo-ydyaCTHUK KOHCYIbTUpyeTesa ¢ CyaoMm — nmubo B 1esIoM, 100 B CBSI3U
C KakuM-HUOyAb KOHKPETHBIM BOIPOCOM — OTHOCUTENIBHO JIOOBIX TpeOOoBaHMI IO €ro
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HaIlMOHAJILHOMY 3aKOHOJIATeNIbCTBY, KOTOPblE MOTYT NPHUMEHSATHCS COIJIacCHO IyHKTY 2(c). B xone
TaKUX KOHCYJBTAIMH TOCYIapCTBO-yYacTHUK yBemomisieT Cya O KOHKPETHBIX TPEOOBAaHUSIX €ro
HaIMOHAJIILHOT'O 3aKOHOJaTeIhLCTRA" .

[TomoOHBIE KOHCYNBTAIIMM MOTYT OBITH OJWHAKOBO MoJe3Hbl i Cyaa M rocyaapcTBa-y4acTHHKA.
[Mpenocrasnsiemast rocynapctBoM uHpopmanus mo3BoiauT Cyay MOATOTOBHTH HAJJIEKAIIUM 00pa3oM
opopminennyro mpocsOy. ¥ Cynma OyneT IocTyn K HIMPOKOMY KPYTY CPaBHUTEIbHON HHGMOpMaImu
OTHOCHUTEJIbHO HALIMOHAJIBHBIX 3aKOHOB O COTPYJHUYECTBE, M OH CMOXET MOJCIUTHCA €10 C
3anpamrMBaeMbIM rOCYJapCTBOM B XO/I€ TaKUX KOHCYJIbTALUNA. DTO MOXKET OKa3aTh LEHHYIO MOMOIIb
rOCy/apCTBY, J>KEJIAlolleMy MaKCHUMajJbHO TOBBICUTH 3(()EKTUBHOCTH CBOETO COTPYAHUYECTBA C
Cynom, cnenaB mporenypy nepefadd "MeHee oOpeMEHHTETIbHON'", YeM Te, KOTOphIe MPUMEHSIOTCS
[IpY BblJIa4e JUL APYTUM rOCyAapCTBaM.

CrartyT TaKxke IpelycMaTpuBaeT 00s3aTebCTBO OTYUTHIBATHCS Niepe CyIoM WM KOHCYJIBTHPOBATHCS
C HUM B CBSI3H C TIPOCKOO#T 0 Tiepeaue, KoTopasi, 1o JF00H MPHYMHE, HE MOXKET ObITh HCTIONTHEHaA (C. 23).

iii) Ipoobnemul, 6cmaroujue neped HAYUOHATLHBIMU CYOAMU 8 CBA3U C NPUHYUNOM he bis in
idem (puck 08ajcobl noHecmu y20/1086HYI0 OMEENICIMEEHHOCHb 3a 00HO U MO Jice npec-
mynJjenue)

Cratbs 89(2) npearnonaraeT, 4To HallMOHAJIbHbBIE BIACTH OYIyT MOIUMHATHCS pemieHusM MYC B Tom
cirydae, Korja pasbickuBaeMbie CyI0M JIMIIA CChITAIOTCS HA MIPUHIIMIT ne bis in idem Ha HAITMOHAITEHOM
ypoBHe. OHa IJ1acur:

"B Tex ciaywasx, Korja JIMIo, pa3bICKUBaeMoe JJIs Iepelaun, oOpamniaercs ¢ NpoOTECTOM B HallMOHAIIb-
HBII Cy/1 Ha OCHOBE IPWHIMIIA ne bis in idem, Kak 3TO MpexycMOTpeHo B crathe 20, 3ampanmBaeMoe
roCy/1apCTBO HE3aMEIJIUTENbHO KOHCYIbTHpYyeTca ¢ CyaoM sl ONpEeNesieHusl TOro, CyIIEeCTBYET JId
COOTBETCTBYIOILIEE IIOCTAHOBJIEHUE O MPUEMIIEMOCTH. EcnM Jeo NpuU3HAHO NPUEMIIEMBIM, TO
3ampaiiyMBaeMoe TOCyAapCTBO MPHUCTyNaeT K HCHOJHEHHIO mpochObl. Ecim mocraHoBieHue o
MpUEMJIEMOCTU €UIC€ HE IMPUHATO, TO 3alpaliMBACMOC T'OCYAApCTBO MOXKCET OTJIOXKUTH HCIIOJIHCHHC
MPOCKOBI O TIepeIaye COOTBETCTBYIOMIETO JIia A0 TpuHATHSA CyI0M pelieHus 0 MpuemMiIeMocTH" .

[TocraHoBieHHE O MPUEMIIEMOCTH pellaeT MpoOJIeMBbl, CBSI3aHHbIE C NPUHIMIIOM ne bis in idem,
MOTOMY YTO KacaroIlMecss 3TOr0 TNPUHIMIA COOOpaKEHHS SBJISIOTCS YaCThIO IPOBEPKH Ha
MIPUEMJIIEMOCTh, H3JIOKEHHOH B cTaThsax 17 u 20 (c. 32 u mocneayromue ; To, kKak Cyxa OyneT pematsb
npoOIeMbl, CBA3aHHBIE ¢ MPUHIUIOM ne bis in idem, Korja OHM BO3HHKHYT, PaCCMaTpPHBAETCS HA C.
35). IIpu pemiennn takux npoOiem CyJ yYUTBIBAE€T HE TOJBKO COOCTBEHHBIE CyneOHBIE IPOLEAYPHI,
HO U pa30HpaTeNbCTBO B J17000M Cy/€ B OTHOUIEHWH TOro e nesiHus. CChUIKa Ha MOCTaHOBIICHHE
MYVYC o npuemineMOoCTH Npy BOZHUKHOBEHUH MPOOJIEM, CBI3aHHBIX C IPUHLIMIIOM ne bis in idem, — 310
elle OJIMH acleKT Toro, 4ro mnepegada Juil MYC BbI30BET MEHbILE CIIOKHOCTEH, 4eM BblJaya JIUI]
JIpyromMy rocynapctBy. HampmonanbHoe mpaBo JOKHO 3TO TOJDKHBIM 00pa3oM YUHUTHIBATh.

w  CrartyT TpelyeT, 4TO0BI B TeX cJy4asix, KOrja JUIo, Pa3bICKHBaeMoe /Ul nepeaaqyu, odpa-
maercss ¢ NPOTECTOM B HAUMOHAJBHBIH Cyl HAa ocHOBe mnpuHuuna ne bis in idem,
HALMOHAJIbHBIE BJIACTH PYKOBOICTBOBAIUCH NOcTaHOBJIeHMeM MYC B COOTBETCTBHMH CO CT.
89(2), a He pewIaygm 3TOT BONMPOC MO CYLIECTBY CAMOCTOSATEJIbHO.

iv) Ilepesoska nuya, nepedasaemozo Cyoy, uepes meppumopuio 20cyoapcmea-y4acmHuKa

s obneruenus nepemayn quiy Cymay CtaTyT 00sA3bIBaeT rocyapCTBa-y4aCTHUKOB JlaBaTh paspeliie-
HHUE, B COOTBETCTBUH C HAIMOHAIBLHBIM MPOIIECCYaTbHBIM MPABOM, Ha MEPEBO3KY Yepe3 UX TEPPHUTO-
puto mui, nepeaaBaeMbix Cyny ApyrdM TOCYAapCTBOM, 3a HCKJIIOYCHHWEM CiIydaceB, KOTJa Takas
NEepeBO3Ka MOXET BOCHPENATCTBOBAaTh mnepenade jmna Cyay WIM NOPUBECTH K €€ 3aJepiKKe (CT.
89(3)(a)). [Ipu mepeBo3Ke TPaH3UTOM IMEPEBO3UMOE JHIO coepkuTcs moa crpaxeit (ct. 89(3)(c)).
Huxkakoro paspemieHust He TpeOyeTcs, KOraa MepeBo3ka OCYIISCTBISIETCS] BO3AYIIHBIM TPAHCIIOPTOM H
He mpexanonaraeT npusemienus (ct. 89(3)(d)). ['ocymapcTBo TpaH3uTa MOXKET OOpaTUTHCS C TpeOo-
BaHUeM, 4TOOBI eMy ObUIa HarpaBlieHa MPOCh0a O TPAaH3UTE B CiIyvae HE3aIIAHUPOBAHHOTO TPU3EM-
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JeHHS HA €ro TEPPUTOPUHU; OHO MHOJDKHO 3a/epXKUBATh IIEPEBO3UMOE JIUIO 1O TOJIyYeHHs 3TOH
POCHOBI ¥ BO30OHOBJICHUS TPAH3UTA, HO TIPU 3TOM 3aJepKaHne HE MOKET MPEBHIIATh 96 4acoB, eciu
B TEYCHHE ITOTO BPEMEHHU He OyIeT MOoIy4YeHO Takoi mpockOsl (cT. 89(3)(e)).

w IlepecMoTp HaNMOHAJILHOIO NpaBa A0JKeH 00eceYUTb BO3MOKHOCTH IEPEBO3KH 4epes
HAIMOHAJIbLHYIO TEPPUTOPHIO UL A, lepeaaBaemMoro Cyay, B COOTBETCTBHH €O CT. 89(3).

v) Konnuoupyrwuwue npocvovt

BosmoxHast mpobaema KOIHMAupYmuX mpockO (T.e. mpockd o mepenade Cymy M BbIIade JAPYroMy
TOCYJapCTBY B CBSI3U C OJHUM M TeM e JesHHeM) paccmaTrpuBaercs B crathe 90. Bo-mepBbix,
3aIpanmBaeMoe rocyJapCTBO-YYaCTHHUK JIOJDKHO YBEAOMHTD KaK 3allpalliBarollee rocy1apCcTBO, TaK U
Cya o Bosnukmed cutyauuu (ct. 90(1)). Kornma 3ampammparomiee rocyiapcTBO TaKKe SBISETCS
rOCyJapCTBOM-YYaCTHHKOM, 3aIlpallIMBa€MO€ TOCYAapCTBO JODKHO OTAATh MPEIANOYTEeHHE MpOCchOe
Cyna, ecniu Cyn, yuuTbiBasi paccielioBaHUE WIM CyneOHOe MpecieoBaHuE, MPOBEIEHHOE 3arpa-
[TUBAIOIINM TOCYJapCTBOM, BhIHEC MTOCTaHOBJICHHE 0 TTpuemiemoctu aena (ct. 90(2)). Ecnu Cyn eme
HE BBIHEC OINpEACNEHHUs O TPUEMJIEMOCTH, OH BBIHOCHT €r0 B YCKOPEHHOM TMOpSIKE, MOIYIUB
yBEJAOMJICHHE O KoOJUTMOupytomeil mpochOe. Jlo BBIHECEHUS JTOrO pELICHHS 3ampaninBacMoe
rOCy/IapCTBO MOXET MPHUCTYNHUTh K PACCMOTPEHHUIO MPOCHOBI 3aMpalllBaIONIeT0 TOCYIapCcTBa, HO HE
MOJKET BBIZATh JIAIIO 70 BeIHEceHUs CynoM ompenenenus o Hermpuemiiemoct nena (cr. 90(3)). Korma
3aIpalIfBaoIiee TOCYJapCTBO HE SBIAETCS TOCYJapCTBOM-YYaCTHHKOM, 3alpamiiBaeMoe rocyiap-
CTBO-YYaCTHHK JOJDKHO OTJATh Mpennoyrenue npockoe Cyaa, eciim OHO He CBSI3aHO MEXyHAPOIHBIM
00513aTeILCTBOM I10 BbIJIa4e JIMIA 3allpaminBaroniemMy rocyaapctBy (cr. 90(4)). Eciau onpenenenue o
MIPUEMIIEMOCTH JIeNia ellle He ObUIO BBIHECEHO, 3allpallliBaeMOe TOCYIapCTBO MOXKET HMPUCTYHHUTH K
paccMOTpeHHI0 TPochObI Mo cBoeMy ycmoTrpenuto (ct. 90(5)). Ecnu 3ampammBaemoe rocynapcTBo
CBSI3aHO JICHCTBYIOIIMM MEXIYHAPOJHBIM 00S3aTENIbCTBOM [0 BbIJaue JIMIA 3alpamnIdBaroIeMy
roCy/apCTBy, OHO JOJDKHO PEUIMTh BOIPOC O BBIJa4€ ATOrO JHIA TOCYAApCTBY WM Tepeaade ero
Cyny Ha OCHOBaHMH BCEX COOTBETCTBYHOImUX (aktopoB (cT. 90(6)). Hakonen, ecnmu Cyn BBIHOCHUT
ompesiefiecHNe O HEMPHEeMJIEMOCTH JIea, a 3alpalldBarolllee TroCyJapCTBO BIIOCIEACTBUH IOJIydaeT
OTKa3 B BbIaue, 3aMpalIniBaeMoe ToCyI1apCcTBO JOIHKHO yBenoMuTh Cym 06 sTom pemennn (cT. 90(8)),
MIOCKOJIbKY MEpCHeKTHBAa CyneOHOTr0 pa30HpaTenbcTBa B 3alpalldBarolleM TOCYAapcTBE MOTJIA
MOBIUATH Ha pemeHre Cyna o HeMPHUEeMIIEMOCTH, U 0TKa3 MOKET IOBJIEYb 32 COOOH ero mepecMoTp.

w  HanmonajibHoe 3aKOHOJATeIbCTBO, Kacawmeecs mneperade MYC, 10/1KHO YYHTBIBATh
pa3pelieHue CUTyalMii ¢ KOJJIHIMPYIOUUMHU MPOCK0AMHU B COOTBETCTBUM € MPHOPUTETAMHU,
BbIIBUHYTHIMHM B cT. 90.

[Toxo0HBIE TIpOTIEyphl IPUMEHSIOTCS U B TOM cllydae, Korja Mpock0a 3ampariiBaroero rocy/1apcTaa
KacaeTcsl UHOTO JISSTHUSI, HeXKENH TO, KOTOPOe JEKUT B ocHoBe NpockObl Cyma. IIpockbe Cyaa momkHO
OTJIaBaThCS MPEANIOYTEHHE, €CIIM 3alpaliiBaeMoe TOCYJapCTBO-YYACTHUK HE CBS3aHO JEHCTBYIONIIUM
MEXTyHApOJHBIM 00s3aTeIb,CTBOM 110 BBIJAY€ JIMIIA 3alpalldBaloIeMy rocyaapcTBy. Ecim oHo
CBSI3aHO TaKUM 00513aTEIHCTBOM, OHO JIOJDKHO PEIIUTh BOMPOC 0 Tepeaade ymna Cyay Win BblIade ero
3ampanmBamIEeMy TOCYyAapCTBY, YUYUTHIBas BCE COOTBETCTBYIONIME (DAaKTOPHI, OCOOEHHO OTHOCH-
TETBHBIN XapakTep U TsbkecTb faesaus (ctT. 90(7)).

vi) Ilpeoeapumensusiii apecm

B neotnoxubIx ciyyasx CyJ MokeT oOpaTUThCA ¢ MPOChOOH O MpeaBapUTEIbHOM apecTe JHLa JI0
NPEI0CTaBICHHS TMOTHOCTHIO 0POpMIIEHHOM MPpockObl 0 mepeaade (ct. 92(1)). 3ampammBaemoe rocy-
JApCTBO MOXET OCBOOOINTH JIUIIO, €CITH OHO HE MOJIYYHIIO IPOCHOBI 0 Mepeaaye U MOJKPEIUISIONINX ee
JOKYMEHTOB B TEUYECHHE KOHKPETHOTO CpOKa, KOTOphI OyaeT ykasan B [IpaBuiax mpouemypsl H
JOKa3bIBaHMA. Eciy 3aKOHOMATENBCTBO 3alpamiBaeMoro rocyJapcTBa JAOMYCKaeT 3TO, JIMIO0 MOXKET
JaTh COrjlache Ha Iepeaady A0 HMCTeUeHHsl ATOTO CPOKa, U B 3TOM Cllydyae TOCYIapCTBO JOJDKHO
nepenars ero wim ee B pacrnopsokernne Cyna (ct. 92(2)). To 06CTOSATENBCTBO, YTO JHIO OBIIIO OCBO-
00X /1€HO, HE BIMSET Ha ero Nnocienyromuii apect u nepegauy Cyy 1mo npeaocTaBiIeHUH HaJIekKaIuM
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obpazom odopmieHHON npockOsl 00 3ToM (cT. 92(3)). IIpouenypsl u o0s3aTeNbHBIE YCIOBUS, MPU-
MEHsIEMBIC B CITydae MpeBapuTEeILHOTO apecTa, OyayT paccMoTpeHsl Ha ¢. 15 (oco6eHHo cT. 59(1)).

w  O0s13aTe/IbCTBO apecTOBBIBATH PaBHBIM 00pPa30M OTHOCUTCH K NMpochbie 0 MpeaBapuTeib-
HOM apecTe JIMLIA /0 TNOJIyYeHHs NPOCchbObI 0 ero mepegave M NMOAKPEILVIAIOIIMX ee JOKY-
MEHTOB, B COOTBETCTBHUHM €O CT. 92 u 59.

vil) Hopma o neusmennocmu ycnoeuil

CraTyT comepXUT HOpMY O HEM3MEHHOCTH ycioBuid. lpyrumu cioBamu, coriacHo ctatbe 101(1),
nepenaBaemoe Cyry MO "HE NOJUIEKUT NPOLECCYAIbHBIM ACHCTBUSAM, HAKa3aHUIO WU COJIEPIKAHUIO
MoJI CTpakel 3a J00oe MOBEJeHHE, AOMYIIEHHOE 10 Mepeaadn, KpoMe TOro MOBEACHHS WM JIMHUH
MOBEJICHNS, 00pa3yIOIINX OCHOBY MPECTYIUICHHS, 32 KOTOPBIE 3TO JIMIIO IepeaaeTcs'.

CyIl MOXET MPOCHUTH 3aIpalInBaeMoe roCyIapCTBO OTKA3aThCsl OT ATOr0 TPEOOBaHMS, U B 3TOM CIIydae
"rocyJapcTBa-y4yaCTHUKU TPABOMOYHBI YJIOBIETBOPUTH MpockOy Cyna o0 oTkaze oT TpeOoBaHH U
JOJDKHBI cTpeMuThest aenath 310" (ct. 101(2)). IIpockba o momobHOM oOTKaze OOBIYHO IMOAAETCS
MOTOMY, YTO OBUIM IMOJITBEPXKICHBl HOBbIE OOBHHEHHS B CBS3HM C "MOBEJICHHEM, JOMYLICHHBIM JI0
nepeaayr, KpoMe TOro TOBEACHUSI WM JIMHUU TMOBEICHHS, 00pa3yroIIUX OCHOBY IMPECTYIUICHUS, 3a
KOTOpBIE 3TO JIMIIO nepeaaeTcs”. B Takux cuTyarusx rocy1apcTBa-y4acTHUKH B JIIOOOM ciaydae OyIyT
CBsI3aHBl 0053aTEILCTBOM apECTOBBIBATh M TEPEIaBaTh JIMI[ B JIIOOOM cilydae, eciid ObLI BBIMYIICH
HOBBII Opziep, ¥ HAIWYHE MPOLEAYP ONpeAeIeHUs IPUEMIIEMOCTH OYyIeT COJIeHCTBOBATh TOMY, YTOOBI
Cyn Haamexxammm 00pa3oM OCYIIECTBIISII CBOIO Iopucaukiuto (c. 36 u mocnemytonue). TpeboBanue,
9TOOBI TOCYMapPCTBA "CTPEMUITUCH" YIOBICTBOPHUTH MPOCHOY 00 O0TKa3e OT TpeOOBaHMA, IPEAIIOIaraeT,
9TO 3Ta Npockda MOXKET OBbITh OTKJIOHEHAa TOJBKO B HCKIIOYUTEIBHOM cCiydae. PemieHue
YIOBJIETBOPHUTD MPOCKOY 00 OTKa3e oT TpeOOBaHUI JOIKHO MPHUHUMATHCS C Y4eTOM OoJiee IMHUPOKOTo
KOHTEKCTa, IOCKOJBbKY Mpochba 00 OTKa3e 4YacTo coYeTaeTcs C APYrUMH 00s3aTelIbCTBAMH 10
CraryTy, Hanpumep, 00s3aTelIbCTBOM apecTOBBIBATh M MEpelaBaTh M 00s3aTENbCTBOM OTAAaBaTh
npeanoureHue npocbde Cyaa B cirydae KOJUIMAUPYIOUIUX MPOCKO.

w B coorBercTBHU co cT. 101, HanMOHAJILHOE 3aKOHOAATEIBCTBO MOKET UCMOJIb30BATH HOPMY
0 HEM3MEHHOCTH YCJO0BHI Kak yciaosue nepexaun qun MYC.

w  IloayuuB npocs0y 00 oTka3e oT TPeOOBAHMIA 0 HEM3MEHHOCTH YCJIOBHA, TOCYy1apCTBA-y4yacT-
HHMKH J0JIKHBI CTApaThCs YAOBJIETBOPUTH €e B paMKax noso:xkennii Craryra.

viil) Ycnoeus apecma u nepeoauu; epemennoe 0c6060xcoenue

Yacte 9 He sBIsIeTCS €IWHCTBEHHOW YacThiO, B KOTOPOM TOBOPHUTCS 00 apecrte W TIepejave.
CooTBeTCTBYIOIIME YCIOBUS U IpOLeAypbl ycTaHaBiuBatoTcs B Yactu 5 ("PaccnenoBanue u cyaedbnoe
npecnenoBanue), cratbu 58-59. 3neck OHM paccMaTpUBAIOTCS TSI YA0OCTBA.

Cornacho cratbe 58 ("Bbinaua [lanaroii nmpeaBapuTesHOIO IPOM3BOJICTBA Op/iepa Ha apecT WM MpU-
Kaza o siBKe'), opliep Ha apecT MOKET ObITh BhIJAH "B JI000€ BpeMs MOCie Havaja paccieloBaHus",
nocie Toro kak [Ipokypop ymoBnerBopuT TpeboBanus IlamaTel mpeaBapUTENFHOTO MPOU3BOJICTBA B
COOTBETCTBMM C JaHHOM crartbeil. Ha ocHOBanmm opaepa Ha apect llamata mpenBapuTENBHOTO
MIPOM3BOJICTBA MOXeET "MOTPeOOBaTh MPEIBAPUTEIFHOIO apecTa WK apecTa JIUIa U ero mpeaocTaBie-
HUS B pacrnopsikeHue B cooTBeTcTBUU ¢ Yacthio 9" (cT. 58(5)). B xauectBe anbrepHaruBsl [Ipokypop
MOET 00paTuThCs ¢ Mpoch0oii BbIATh mpuka3 o siBke jmua (ct. 58(7)). Ecnu Cyn ynoBieTBopeH u
BBIJIAJ TAKOW MPHKA3, TOCYIapPCTBO-YYACTHUK OyJIeT 0053aHO BPYUUTh €ro 3alpalniBaeMoMy JIUILY (CT.
93(1)(d), c. 17-18). B mpukaze MOTyT COAEPKAThbCS YCIOBHUS, OTPAaHUYUBAIONINE CBOOOMY JAHHOTO
nu1a (MHbIe, HeXKENH 3a/IepyKaHne), "eciii OHU MPeyCMOTPEHbI HAIlMOHAIBHBIM 3aKOHO/IaTEIbCTBOM .
CrnenoBaTelbHO, TOCYAAapCTBA-yYaCTHUKH OyIyT OOs3aHBI BBINOJHUTH 3TH YCIOBHUS  HACTOJBKO,
HACKOJIbKO OHHM COBMECTHUMBI C HAIMOHAJIHHBIM 3aKOHOJATEILCTBOM. B cilyuae HECOBMECTUMOCTH — U
MTOCKOJIBKY TIPEIoiaraeTcsi, 4ro Tpuka3 OyaeT BpydeH B COOTBETCTBHHM co craThe 93(1) — Ha
roCyJapcTBax JEKUT 00S3aHHOCTh OTYHTAThCS mHepen CyaoM MM HPOKOHCYJIBTHPOBATHCS C HUM,
cornacHo ctatbsim 93 u 97 (c. 23).
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Crates 59 ("Ilpomemypa apecta B TOCyJapCTBE MECTa COAEPIKAHUS TIOJT CTpaxkei'") B MEpBOM ITyHKTE
IIpeyCMaTpUBAeT:

"T"ocyaapcTBO-y4acTHHK, KOTOPOE MOIYYHIIO MPOCKOY O MPEABAPUTENBHOM apecTe Wi 00 apecte u
nepegade Cyay Kakoro-mu0o JIuia, He3aMeIIUTEIbHO MPEIIPUHIMACT IIary JJIs apecTa COOTBETCTBY-
IOLLETO JIMIA B COOTBETCTBUU CO CBOMM 3aKOHOJATENILCTBOM U ToJioxkeHus MU Yactu 9".

w  HanmonajibHoe 3aKOHOAATEJBLCTBO, Kacalolleecsi apecTa, J0JLKHO ObIThH IepecMOTPEHO,
4T00BI COOTBETCTBOBATH TpeOoBaHusiM Yactu 9.

JIuto, moaBepruyTOe apecty, "He3aMeIUTUTEIbHO JOCTABIISETCSI B KOMIIETEHTHBINA Cy/IeOHBIN OpraH B
rOCy/IapCTBE MECTa COJEpKaHUs TOJ CTPaKeH, KOTOPBI B COOTBETCTBHH C 3aKOHOJIATEILCTBOM ATOTO
rocyaapcTBa omnpenenser”’, 4To opaep ObUl BbIIAaH B OTHOLIEHHWH STOTO JIHIA, 3TO JUIO OBLIO
apecTOBaHO ¢ COOIOIEHNEM HaJIeKaIlel Mporexyps! (IPernoiaraercs, o HallMOHAJIbHOMY 3aKOHO-
JATEeILCTBY) U TpaBa 3TOTO Jinla ObUTH cOOTIOACHHI (CT. 59(2)).

ApecToBaHHOE JIMIIO UMEET MpaBO OOPaTUThCA B KOMIIETEHTHBIH OpraH B TOCYAapCTBE MecCTa
COJZIep KaHUs O] CTPaXKeH C XOIaTaiiCTBOM O BPEMEHHOM OCBOOOKIeHUH 10 ero nepenadn Cymay (CT.
59(3)), u CraTyT mpegycMaTpuBaeT, KaKMM O0Opa3oM JIOJDKHO pacCMaTpUBATBCS 3TO XOJATaKCTBO.
Cratbs 59(4) npeaycMaTpUBaeT:

"[Ipy NpUHATHH pelIeHrs B OTHOLIEHUH JI0O0r0 TaKOro XOJaTaiCTBa KOMIIETEHTHBI OpraH B rocy-
JTApCTBE MECTa COJEP)KaHUs O] CTpake paccMaTpUBaeT BOIPOC O TOM, CYIIECTBYIOT JIU, YUUTHIBas
TSOKECTh TPEIOJIaraéMbIX MPECTYIUICHUH, Ype3BbIYaiHbIE W HUCKIIOYHUTEIbHBIE OOCTOSTENbCTBA,
KOTOpBIE OMpaBiaii Obl BpEMEHHOE OCBOOOXICHUE, M CYIIECTBYIOT JIM HEOOXOIUMBIC TapaHTHH JIJIs
o0ecredeHnsi TOro, 4YToObl rOCyIapCTBO MECTa COAEPIKAaHUs IMOJ CTPakeil MOTJIO BBIMOJIHHUTH CBOIO
00513aHHOCTH 110 nepenaye 3roro juna Cyay. KoMmneTeHTHBII oprad B rocy1apCTBE MECTa COJIepKaHHs
MOJI CTpakeld HEe MOXKET paccMaTpHBaTh BOMPOC O TOM, BBIAAH JIM OpAEP Ha apecT HaJyIexamluMm
o0Opa3oM B cooTBeTcTBUU ¢ ToanyHkramu (a) u (b) myHkra 1 crarbu 58" [pa3ymHbBIC OCHOBaHHS JIJIs
BBIJIaYM OpJiepa U ee "HeoOX0aAMMOCTh" |.

l'ocynapcTBo-y4acTHUK JODKHO yBeaoMuTh [lamaTy npeaBapUTENbHOTO IMPOU3BOJCTBA O JHOOOM
XOJaTalCTBE O BPEMEHHOM OCBOOOXKJICHUU U NPUHATh BO BHUMAHUE €€ PEKOMEHALNU 10 BEIHECEHUS
peLIeHUs:

"[lanaTa NpeaBAapUTENIFHOIO IPOM3BOJCTBA YBEJOMIISIETCS O JIIOOOM XOjaTaiicTBeé O BPEMEHHOM
OCBOOOXKJICHUU U BBIHOCUT PEKOMEH/IAlluM KOMIIETEHTHOMY OpraHy B TOCYJapCTBE MECTa COJepKaHUs
noJt cTpakeil. KoMmmeTeHTHBIN oprad B TOCyJapcTBE MECTa COZIEP KaHUS MO CTPakei 10 BHIHECCHHS
UM pEIICHHUS B MOJHOM Mepe YYWTBHIBAeT TaKWe PEKOMEHJAINH, B TOM YHCIIE JI00bIe PEeKOMEHIAINH
OTHOCUTEJILHO Mep M0 Mpe0TBpaIeHuto modera sroro ymma" (ct. 59(5)).

Ecmu xomataiictBo 00 OCBOOOXIEHUM YAOBIETBOpeHO, Ilanmata mpeaBapuTENLHOTO MPOU3BOJCTBA
MOXET 3alpalnifBaTh IePUOJUIECKUE JOKIIAJIbI O CTaTyce 0CBOOOXKAeHUS (CT. 59(6)).

w  Craryr npeamnosaraer, 4ro 3aKOHOJAaTeJIbCTBO IOCYJapCTB-y4aCTHMKOB OyaeT mnpeayc-
MaTpUBATh apecT B COOTBETCTBHU €O CT. 59 M YTO, B YACTHOCTH, (PAKTOPHI, YIIOMHHAEMbIE B
cT. 59(2) u 59(4), Oyner yYUTHIBATHCH COOTBETCTBYIOIIUM 00pa3zom. CTaTtyT nmpeaycMaTpu-
BaeT, YTO HALIMOHAJIbHbIE BJIACTH He OyIyT paccMaTPpUBATh BOMPOC 0 TOM, HA/IJIEKAIIUM JIH
o0pa3om ObL1 BhIiaH CyomM opaep Ha apect.

w  HanmonajibHoe 3aKOHOJATEJBCTBO JI0JKHO OTPAXKATH 00513aTeJILCTBO yBeaomasTh [lanarty
NMPeBAPUTETBLHOTO MPOU3BOACTBA 0 JIO00M X0AaTaiicTBe 0 BPEMEHHOM 0CBOOOXK/IeHUn U "B
MOJIHOW Mepe YYMThIBaTh'' pexomenaannu 31oi [lagaTsl 10 BbIHeCeHUs peleHus.

B cyneOHO# mpakTHKe HEKOTOPHIX T'OCYIapCTB BOINPOC O BPEMEHHOM OCBOOOXKICHHUH IO TPOCHOE
3asiBUTENSl PELIAeTCsl B €ro Mojib3y B COOTBETCTBMM C KOHCTHTYLHMEH, YTO MpeBpallaeT BPEMEHHOE
0CBOOOXKJEHNE B OOBIYHYIO Hpolenypy. B momoOHON mpakTHKe TakKe 4acTO YUYHTHIBACTCS CEphe3-
HOCTb MPECTYIJICHHSI, YTO MPUBOAUT K TOMY, YTO CHUTyalusl U3MEHSAETCS Ha MPOTUBOMOJIOKHYIO U B
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ciydae 0co00 CEephe3HBIX INPECTYIUICHWH NPHHUMAETCS pelIeHHe B MOb3y 3aiaepxkanus. Ilpectym-
JeHus, yriomrHaeMble B CTaryTe, SIBISIFOTCS "CaMBIMU CEPhE3HBIMU NPECTYIUICHUSIMH, BHI3BIBAIOIIIUMH
032009C€HHOCTh BCEr0 MEKIyHapomaHoro coodOmectBa" (cT. 5). Bonee Toro, BO3MOXHO, YTO CBS3H
OOBHHSIEMOT'0 C TOCYJapCTBOM, OCYIIECTBISIOIINM apecT, 4acTo OyayT HEJaBHUMH, a C CyAeOHBIMU
CHCTeMaMH JIPYTHX FOCYJapCTB y HEro OyAyT KpPelKue CBSI3H, M TAKUM 00pa3oM BBICOK PHCK TOTO, 4TO
OH CKpOETCS OT MPABOCY ISl U, BO3MOXKHO, YK€ H30eKall CyIeOHOTO MpeciieJOBAaHUs IPYTUX CTPAH.

W B oTHOIIEeHUH BpeMeHHOIr0 OCBOOOMKIEHHMS IOCyJIapcTBa, 0COOEHHO Te, I/ie HAIIMOHAJIbHOE
3aKOHOAATEJILCTBO OOBIYHO BBICTYNAEeT B MOJIb3y CBO0O/IBI apeCTOBAHHOIO, J0JIKHBI TIIA-
TeJIbHO PaccMOTPeTh BONPOC O TOM, He ONPAaBIaHO JIM 3ajep:KaHHe HAa BCeX 3Tamax
CYAONPOU3BOJICTBA MEKAY apecTOM U mepeiaveil B caydae NmpecTylJeHH, MOINATAI0IIHX
nox wopucaukuuio Cyaa.

Hakonen, mocnie moiy4eHHs TOCYJapCTBOM MECTa COJIEPKaHMS IMOJ CTpa)xKel yKa3zaHHs IepenaTh
JUII0, TIocienHee "kKak MOHO ObicTpee noctasisiercss B Cyn" (ct. 59(7)). D10 monoxenune, Kak u CT.
59(1) ("HezaMeIUTENHHO TIPENITPHHUMACT IIard U apecTa COOTBETCTBYIOMIETo Juma") u cT. 59(2)
("[n]u10, IOIBEpTHYTOE apecTy, He3aMeIJINTENIbHO JOCTaBIACTCS B KOMIIETEHTHBIA opraH"), mpemyc-
MaTpUBAET YCKOPEHHOE MPOM3BOJCTBO B HALMOHAIBHBIX CyJaX (CM. 00 yNPOIICHWH HAIlMOHAJIHHBIX
IpoLEeIyp apecTa U nepeAadu ¢. 9 u nocieayoume).

b. /lpyzue chopmel compyonuuecmea
1) Mepwt no compyonuuecmay
Hpyrue hopMbI COTpYIHAYECTBA MOIPOOHO M3NaratTcs B ctatbe 93(1):

"rOCY,I[apCTBa-y‘-IaCTHI/IKI/I B COOTBETCTBHMU C IMOJIOKEHUSIMH HacTosIer YacTu u coriacHo npoueay-
paM, MMPEAYCMOTPCHHBIM UX HAIIMOHAJIBHBIM 3aKOHOAATCIbCTBOM, BBIIIOJIHAIOT HpOCB6BI Cy;[a 00 oka-
3aHHHU IIOMOIIHU B CBA3H C OCYHICCTBJICHUCM paCCJ'ICI[OBaHI/Iﬁ HJIA YT'OJIOBHOI'O IIPECICI0OBAHHSA ITYTCM!

a) I/I,I[CHTI/I(I)I/IKHI_II/II/I 1 YCTAHOBJICHUS MECTA HAXOXACHUA JIUL WJIN IPEAMCTOB,

b) mosyuenust noka3aTenbCTB, BKIIIOYAs OKA3aHUs IOJ MPUCITOM, U cOOp 10Ka3aTeIbCTB, BKIIIOYAsS
MHEHHS SKCTIEPTOB MJIH 3aKJIIOYEHHUS SKCIIEepPTU3bl, Heooxoaumble Cymy;

C) Jompoca Jr000ro Jula, HAaXOJIIErocst IOJl CIEACTBUEM WM I0JIBEPraromierocs cyaeoHomy
HpecIe0BaHuIo;

d) Bpy4eHHs TOKYMEHTOB, BKJIFOUAs Cy/IeOHBIE TOKYMEHTHI;

€) COICUCTBHUS JOOPOBOJILHOM SIBKE JIMI] B KA4eCTBE CBUETENEH miu 3kcriepToB B Cy;

f) BpeMeHHOI1 epeaun Ul Kak 3TO MPETyCMOTPEHO B IyHKTE 7

g) IPOBENICHHUSI OCMOTPa MECT WIH 00BEKTOB, BKIIIOYAs SKCI'YMAIIUIO U OCMOTP 3aXOpPOHEHUH;

h) mpon3BoACTBa OOBICKOB M HAJIOKEHHS apecTa;

1) IPEIOCTaBIICHUS IPOTOKOJIOB U JOKYMEHTOB, BKJII04asi O()UIHMAIbHbBIE IPOTOKOJIBI U JJOKYMEHTHI;
J) 3alUTHI MOTEPIIEBIIUX U CBUACTEICH U COXpAHEHUs JOKA3aTeIbCTB;

k) BbIABICHMS, OTCIICKMBAHUS U 3aMOPaKMBAHMS WM apecTa BBIPYUYEHHBIX CPEJICTB, UMYIIECTBA U
TOXOJIOB, a TaKXKe OpyIUi MPECTYIUICHUH Ul LeIH Mocienytomei konduckamuu 6e3 ymepba s
npaB bona fide TpeTbux cTOpOH; U

1) mpenocraBiieHus MHOOBIX APYTHX BHJIOB ITOMOINM, HE 3aNPEIIEHHBIX 3aKOHOIATEIbCTBOM 3aIpaIlIH-
BAEMOI0 TOCYJapCTBa, € LEIbI CONEHCTBUS OCYLIECTBICHHUIO DPACCIENOBAHUS U YTOJOBHOTO
Mpecie0BaHus 3a NPECTYIIEHUs, MoANafatonme nox opucaukuno Cyna".

[Tanara npeaBapUTENFHOTO MPOM3BOACTBA MOXKET OOpAlIaThCsl ¢ COOTBETCTBYIOIIMMHU MPOCHOAMH O
COTPYJHUYECTBE B COOTBETCTBUU CO CBOMMH HOJHOMOYHSMH JJisi coneiictBust [Ipokypopy corimacHo
ct. 57(3)(a) nnu 3amute coraacHo cT. 57(3)(b).
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[TpockOBI 0 COTpYAHHYECTBE MOTYT TPeOOBaTh MX YCKOPEHHOTO BhIMOMHEeHH. Ctaths 99(2) mpemyc-
MaTpHUBaeT, 4TO JOKYMEHTBHI WM JIOKa3aTelbCTBA, MOJATOTOBJICHHBIE B OTBET Ha CPOYHYIO MPOCHOY
Cyna, HampaBIsIOTCS B HEOTJIOXKHOM TOpsake. Takux mpockd MOXKHO OXHAATh B OTHOIICHHU
"YHUKAIILHON BO3MOXKHOCTH [UIsi PAacClieIOBaHUS" B COOTBETCTBHU CO CTaTbell 56, a Takke YIUK,
KOTOPBIE HE MOTYT COXPaHSThCS JIOJTO.

w  CraryT npeaycMaTpuBaeT, YTO roCyAapcTBa-y4acTHUKHU OyayT 00J1a1aTh, B COOTBETCTBHHM C
UX HALMOHAJbHBIM 3aKOHOIATeIbCTBOM, MPOLEAYpPaMu, 00Jieryaiiyue cCOTpyHH4eCTBO BO
Bcex ero popmax, nepeuncjeHHbIX B cT. 93(1).

w  TocyaapcrBa-y4acTHUKHM JOJLKHBI ONpeleJMTh BCe BO3MOXKHBIC NMPO0JeMbl, Kacarouuecs
nepegayn Cyay KOHKPETHBIX BHIOB /I0KA3aTeJbCTB, BK/IKYasl Iepelavyy BellecCTBEHHbIX
A0KA3aTeJbCTB, B CJYYasX, KOrJa HAMOHAJIbHOE 3AaKOHOAATEIbCTBO MOKET OTPAHMYMBATH
BbIBO3 (OPY:KHS, YeJIOBEYECKHX OCTAHKOB).

[Ipockba o mpoBeaeHHMH mOTMpoca B COOTBETCTBMU co cTatbeid 93(1)(c) cBs3aHa C BaXHBIM
00513aTeTLCTBOM HH(POPMUPOBATH JIUIIO TIEPE JOMPOCOM O MPaBax, MEPEYHCICHHBIX B cTaTthe 55(2). K
STHM IIPaBaM OTHOCHTCS IPaBO OBITh YBEIOMIICHHBIM O TOM, YTO €CTh OCHOBAHUS IMOJIAraTh, YTO JIUIO
COBEpUIMJIO TpeCTyIJieHHe, NoAmnanaroee noja woopucaukiuuio Cyna, OpaBo XpaHUTh MOJTYAHUE
(mpuyeM Takoe MOJYAHUE HE [JODKHO YUMUTHIBATbCS TIPU  ONPEICIICHUHM BHHOBHOCTU WJIU
HEBHHOBHOCTH), IIPABO Ha MPaBOBYIO MOMOIIb (IIpU HEOOXOAMMOCTH HAa3HAYEHHYIO U OECIUIaTHYIO) U
IpaBo OBITH JONpAIINBAEMbIM B IPHCYTCTBUHU aJBOKaTa. ITO 0043aTeNbCTBO MH(DOPMUPOBATH JIUIO
nepe JONpPOCOM KacaeTcsl Kak Hal[MOHAJIbHBIX BiiacTel, Tak u [Ipokypopa.

w TocyaapcTBa-y4acTHUKHM JAOJLKHBI COAEiiCTBOBATH TOMY, 4YTO0bBI B HAIMOHAJIBHOM
3aKOHOJATeJIbCTBE TPedOBAIOCh, YTOOBI JONpalIuBaeMoOe JHI0, B COOTBETCTBMU CO CT.
93(1)(c), mepea aonpocomM ObLIO NPOUH(POPMHPOBAHO O €r0 WM ee MPaBax COIVIACHO CT.
55(2).

Ycenosust crarbu 93(1)(j) kacatorcst momHoMouus [lanatel mpeaBapUTEIHHOTO MPOU3BOCTBA, MOCTE
BBIJIaYW OpJiepa Ha apecT WU MpHUKa3a O SBKE, 00pamarbes ¢ Mpoch0oil 0 COTPYAHUYECTBE B MPHHS-
THU "Mep 3aIUTHI C NEeTbI0 KOH(PUCKAIMU, B YACTHOCTH M TJIABHBIM 00pa3oM B MHTepecax xepTB" (CT.
57(3)(e)). Takue Mepbl MOTYT MOBJIEYH 32 COOOM 3aMOpaKUBAHUE aKTUBOB Tepes] BO3MOKHOW KOH(HC-
Kanuei cornmacHo cratee 109 (c. 31).

w TocyaapcTBa-y4acTHMKH A0JKHBI COAEiiCTBOBATH TOMY, YTOOBI CYII[€CTBOBAJIM HAIIHOHAJIb-
Hbl€e 3aKOHBI JJIs 3aMOPaKMBaHHUA ''10X0/10B, HMYIIECTBA M AKTHBOB, MOJYYeHHbIX NMPIMO
WIN KOCBEHHO B pe3yJbTaTe MpecTynjienus, 6e3 yuepoa aias npas bona fide Tperbux jun"
(ct. 77(2)(b)).

KonkpeTHbIe MephI IO COTPYAHUYECTBY, TiepeunciieHHbe B cTaTthe 93(1), KaKyTCs BCEOOBEMITIOIITIIMH.
Tem He menee cratbs 93(1)(1) momyckaeT mpockOBl O COTPYAHUYESCTBE B CBSI3U C JIFOOBIMHU TOJTHOMO-
YHUAMU, MIPEAYCMOTPEHHBIME BHE YacTu 9, KOTJa COTpyIHHYECTBO TOCYAapCTB TpedyeTcs Al paboThl
Cyna, HO MoJ00HOE COTPYIHUYECTBO HE oroBapuBaercs B CraryTte cneuuanbHo. Ilpumepom storo
MOTYT CIIY>KUTh MEpBI [0 COTPYTHHUUYECTBY — MOMUMO IpeycMOTpeHHbIX B cT. 93(1)(a)-(k), — mpocbba o
KOTOPBIX CBSi3aHa € MOJHOMOYMAMH [lanatel mpeaBapuTebHOIO MPOU3BOACTBA BbIAABATh OpJAEPHI Ha
apecT WK OTJaBaTh PaCTIOPsHKEHUS, "KaKre MOTYT ObITh HEOOXOAMMBIMU IS TI€JIeH TIPOBEICHUS pacce-
noBanus" (ct. 57(3)(a)), BeposiTHEH BCero MpUHUMAEMbIE ISl COJICHCTBUS TIOJTHOMOYHSM TI0 paccieio-
BaHUI0, MaBaeMbIM [Ipokypopy ctatkeit 54. JItoOble Takue Mephl JT0OJKHBI COOTBETCTBOBATD TOJIOKECHUSIM
CratyTa 1 He OBITH 3aIlpeICHbI "3aKOHOIATEILCTBOM 3anpammBaemoro rocyaapcrsa” (ct. 93(1)(1)).

Cya MOXeT 00paTUThCS ¢ TPOCKOOH 0 BPEMEHHO Tiepeade JIuia, COAePIKAIIETrocs Mo CTPayKeH, s
OTIO3HAHMS, AaYH TIOKAa3aHUH WM OKa3aHMs JPYTOM MOMOIIH, IPU YCIOBHU COTIIACUS JAHHOTO JIMIA U
rocyaapctBa (ct. 93(7)). B aToM nonokeHnH HE YKa3bIBAIOTCS OCHOBAHUS, HA KOTOPBIX TOCYAapCTBO
MOXKET OTKa3aTh BO BPEMEHHOW mepeaayde JMIa, OJHAKO OCHOBAaHUS JUIsl TAKOTO OTKa3a HE JIOJKHBI
MIPOTUBOPEUYUTH IPYTUM 003aTeILCTBAM rOCYJapCTBa B COOTBETCTBUU cO CTaTyTOM.
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1) I panuyst compyonuuecmea ¢ coomeemcmeuu co cmamueii 93

CoTpyiHUYECTBO, OMNpeneNeHHOe B crathbe 93, MOXET HMETh omnpejeleHHble Tpanunbl. Korma
"CyIIEeCTBYIOMNKA OCHOBOITOJIATAOIINN TIPUHITAI TIpaBa OOMIET0 NMPUMEHEHHUS' 3arpelniaeT MPUHSITHE
KaKoOi-T1M00 KOHKPETHOH Mephl 10 COTPYAHHUYECTBY, 3alpalldiBaceMOil B COOTBETCTBUU CO CTaTheH
93(1), rocyaapcTBO IOJKHO HE3aMEUIUTEIbHO IPOBECTH KOHCYIbTauu ¢ CyioM "B MOMBITKE PELIUTh
atot Bompoc" (cT. 93(3)). [lanee B moamyHKTE TOBOPUTCS:

"B XoJe TakuxX KOHCYJbTALUH CIEAyeT pacCMOTPETh BONPOC O TOM, MOKET JIM Takas IIOMOIIb OBITh
IIPeJOCTaBlIeHa MHBIM 00pa30M MJIM Ha KaKMX-IM00 ycioBusax. Eciu nmocie Takux KOHCYJIbTalUd 3TOT
BOIPOC petuTh He ynacres, CyJ] BHOCHUT B 3Ty IIPOChOy HE0OX0ANMbIE U3MEHEHUS .

VYuuteiBas TO, B Kakoil cTemeHu mosoxeHus CraTyTa OTBEYAIOT OCHOBOIMOJATAIONIMM IMPHHIIAIIAM
CHPaBEUIMBOCTH, MOXXHO 3aKJIIOYHTh, YTO IOAOOHBIE MPOOJIIEMBI CKOpee BCero OyayT BO3HHKATh
OTHOCHUTENHHO penko. O BO3MOKHOM OTKa3e OT COTPYJHHYECTBA Ha OCHOBAaHUHM COOJOICHUS
HaIMOHAJBHOU Oe3omacHOCTH (CT. 93(4)) 1 003aHHOCTH KOHCYJIBTHPOBATHCS, TIPEKIC YeM OTKa3aTh B
npockOe o momoru (c1. 93(5)) cm. ¢. 21-23.

locynmapcTBa, mogyduBIIME MPOCHOY O TOMOINM, MOTYT, "KOIjia 3TO HeoO0Xoaumo'", IepenaBaTth
[Tpokypopy MOKyMEHTBI WM WHGOPMAIMI0 Ha YCIOBHAX KOH(DHICHIIMAIBLHOCTH;, B JTOM CIIydae
[Tpoxypop MOXKeT HUCTIOIB30BaTh MX JIUIIL JJIS IIeJIeH MOIydeHHs HOBBIX Joka3aTeibcTB (cT. 93(8)(b)).
3anpammuBaeMoe TOCYyJAapCTBO MOXKET BIOCICIACTBUM CHAThH TpeOOBaHWE O KOH(PHUIACHIIMATBHOCTH,
MOCJIE YeTr0 ATH JOKYMEHTHI WM UH(OPMALIMs CMOTYT OBITh UCTIOIH30BaHbl B KAYECTBE JJOKA3aTEIbCTB.

[Tpu HanMMuUUM KOJUIMAMPYIOLIMX MPOChO O (hopMax COTpyAHHYECTBA IO cTaTbhe 93 3ampaimnBaeMoe
rocyapcTBO JOJDKHO PEIIUTh 3TOT BONpoc "B KOHCyapTamuu ¢ CyaoM M JIpyrMM TOCyAapcTBOM',
MPEeKIE BCEro CTapasch YAOBICTBOPUTH o00e mpockObl (cT. 93(9)(a)), a 3arem, B ciydae
HEOOXOIMMOCTH, IPUMEHSS IPUHIIHIIBI, UCTIONIB3YEMbIE MTPH PELICHUS MPOOIJIeM ¢ KOJUTHIUPYIOIIUMH
MPOCKO0aMH, KacaroUMHUCS BbIJIaUX U 1iepeaadu i (c. 14).

Ecnu mocrnie Bcex BO3MOXKHBIX KOHCYJIBTAllMi TOCY1apCTBO MPHHUMAET PELICHNE OTKa3aTh B MIPOCKOE O
COTPY/ZHUYECTBE, MOJAHHOW B COOTBETCTBHU CO cTaThell 93, oHO "He3aMeITUTENhHO HH()OPMUpYET
Cyn umu Ilpokypopa o mpuunHax Takoro otkaza" (cr. 93(6)). O0s3aHHOCTh OOBSICHUTH MPUYUHEI,
KOT'JIa 3aTPOHYTHI HHTEPECHl HAIIMOHAJIbHOM 0e30nacHOCTH, Oy1eT orpanndeHa ctatbsimu 93(4) u 72 (c.
23). Taxoif oOTKa3 MOXeT, KOHEYHO, NPUBECTH K Imepeaade Bompoca Accambiee IocyIapcTB-
yuactHukoB win Cosety besonacHoctu cormacho cratee 87(7) (c. 20).

iii) Ponv npouedyp, npedycmMompeHHbvlX HAUUOHATILHBIM 3AKOHOOAMENbCHEOM, 8 OKA3AHUU
compyoHuuecmea ¢ coomeemcmeuu co cmamoeil 93

ITpock6bl, yka3anHble B cTaThe 93(1), AOIKHBI BBIIOIHATHCS "B COOTBETCTBUU C MOJI0KEHUSAMHU HACTO-
amei Yactu u coryiacHo nmpoueaypam, pelyCMOTPEHHBIM HallMOHAJIBHBIM 3aKOHO/1aTENbCTBOM .

w  @®opmyanpoBka crtatbu 93(1) npeamnosiaraer, 4T0 MOTyT ObITh BBINIOJHEHbI KAK MOJ0KEHUS
Yactu 9, Tak ¥ npouexypsbl, NpexyCMOTPeHHbIe HAIHOHAJBHBIM 3aKOHOAATeIbCTBOM, TO
eCTh TO, YTO HAMOHAJbHOE 3aKOHOAATEJbCTBO He OyAeT OrpaHUYUBATh CIIOCOOHOCTH IOCy-
AApPCTBA OCYLUECTBJIATH COTPYAHHYECTBO B COOTBETCTBMHM C 00s3aTe/IbCTBAMH, OIpe/e-
JIeHHbIMH B YacTu 9, TAKHMH NyTSAIMH, KOTOpPbIE He NIpeAycMoTpeHbl B CTaTtyTe.

3aKOHOAATENBCTBO, MO3BOISIIONMIEe OTKa3ath MYC B ero mpock0ax Ha OCHOBaHUSX, HE TMpPEIycC-
MOTpeHHBIX CTaTyToM, — TakMX Kak TpeOoBaHMs "JABOHHOM MpPECTYMHOCTH'", KOTJa HallMOHAIbHOE
3aKOHOJATENBCTBO HE PACCMATPHUBAET B KAauyeCTBE YIOJIOBHO HAKa3yeMOro [JEsHUS IOBEACHHE, O
KOTOPOM HJET peyb, WIHM KOI'Zla OHO MO3BOJISET HAlMOHAJIBHBIM BIACTSM pEIIaTh BONPOCHI, PEIICHNE
kotopeix CraryT Bo3maraer Ha Cyn (kak, Hampumep, BOmpoc O ToM, obmamaer s MYC
IOPUCIUKINEN), — TPEACTaBIACT OMACHOCTh BO3MOXKHBIX HApyIICHHHA 00S3aTEIbCTBA COTPYIHUYATD.
3aKOHOJATEIbCTBO, KOTOPOE JIOMYCKAeT COTPYAHUYECTBO, a HE TpeOyeT ero, TaKKe MOXKeT
NPEICTaBIsATh TaKyl OMacHOCTb. B 1memom, "ocoOblii xapakrep Cyma" W ero TecHas CBs3b C
HAIlMOHAJILHON YTOJIOBHOM IOPUCIUKIMEN TOCy1apcTB-ydacTHUKOB (c. 10-13, 32) oTHOCATCS K ApyTrUM
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dbopMaM COTpyIHHYECTBA TaK XK€, KaK W K apecTy W mepermade. BuimonHsas olmiee 00sS3aTeNbCTBO
nojnepxuBath  MVYC, rocymapcTBa-y4acTHHKH  JIOJDKHBI — CHeNIaTh ~ 3aKOHOJATEIBCTBO O
corpyaandectBe ¢ MYC kak MOKHO 00J1ee TIPOCTBIM.

T'oBopst xopoue, B Hactu 9 conepkuTCsl CyTh 0053aTENbCTB, a B HAIIMOHATIHHOM 3aKOHOJATEIHCTBE —
npuMmensiemble npouenypsl. Ctates 99(1) nodasmnser:

"[IpocbObl O TOMOIIM HCHOJHSIOTCS B COOTBETCTBUM C MPEIyCMOTPEHHON [UIsi 3TOro Cirydas
MPOLEAYPOH, YCTAaHOBJIEHHOW 3aKOHOJATENIbCTBOM 3alpallIMBAaeMOro TroCylapcTBa, W, €CIM 3TO He
3allpelieH0 TaKUM 3aKOHOJATEIbCTBOM, CIIOCOOOM, yKa3aHHBIM B IpockOe, BKJIIOUYas COOJIIO/IEHHE
10001 TpoIIeTyphl, YKa3aHHOM B HEH, B MpoIiecce UCTIOTHEHUS .

To, B kKaKkoii CTeNneHN HAMOHATbHOE 3aKOHOAATEIHCTBO MOXKET HajaraTb OIpAaHHYCHHS Ha MPOCHOY
Cyna, orpaHnanBaeTcs 3/1ech ""crocoOoM, YKa3aHHBIM B MPOChOe", U HE 3aTparuBacT CyTH CaMOi Mpo-
chOBI. "YKa3aHHBIN CITOCO0" 03HaYaeT Takhe KOHKPETHBIE MPOIeIyphl, KoTophie Cya MOXKET orpese-
JHTh, HO KOTOpPBIC HE SBISIOTCS 00s3aTenbHBIMU coryiacHO CtatyTy. OT HalMOHAIBHOTO 3aKOHOJA-
TEJIILCTBA BCE K€ TpedyeTcs OoOeclnevynTh Haluue MpoLeayp Al Bcex (GOopM COTpyAHUYECTBA,
ykazanHbIX B Yactu 9 (c1. 88). Hanpumep, Cya MOKET MPOCUTH O TOM, YTOOBI "1to0ast HHpopMaus ...
nepesiaBagach M MCIOJIb30BAIACH TAKMUM 00pa3oM, 4TOOBI IIpU 3TOM obecrednBaiach 0€30MacHOCTh U
¢busnyeckoe M NCUXUYIECKOe OIaromnosryyme Jo0bIX NOTEPIEBIINX, TOTEHIIMANBHBIX CBUIETENCH 1 UX
cemei" (ct. 87(4)). YnoBierBopsisi Takylo NMpockOy, rocyIapCcTBO-yYaCTHUK Oy/leT CBS3aHbl OOLIMM
00513aTeIbCTBOM IPEJOCTABIATh U UCIIOJIB30BaTh MH(OPMAIMIO TaKMM 00pa3oM, YTOObI 00eCIeduTh
3¢ (}HEeKTHBHYIO 3aIIUTy COOTBETCTBYIOMNM JuiiaM. [Ipu 3Tom craths 99(1) orpaHndIuT 0053aTEIHCTBO
roCyJJapcTBa UCIOJNHATH MPOCHOYy KOHKPETHBIM 00pa3oM B TOM Cilydae, KOTJa HalMOHAJIbHOE 3aKO-
HOJIaTeJIbCTBO 3aIpemnacT (a He MPOCTO yMATIMBAET O HEM) 00pa3 IeHCTBUI, ONIMCAHHBIN B MMPOCHOE.

iv) Ilomowp MYC 2ocyoapcmeam

Cratyt mno3Bojsier Cyay OKa3bplBaTh IOMOIIb HAIlMOHAIBHOMY CYJIONPOHU3BOJICTBY B OTHOIICHUHU
MPECTYIUICHUH, TONAAa0IMUX 1o opucaukiuio Cyaa, Wik "cepbe3HOro MpecTyIIeHUS" COrjIacHO
HalMOHAIBHOMY 3aKOHOJIATeNbCTBY (CT. 93(10)).

w TocyaapcTrBa MOryT moxenarb, YTo0bl PUMeHsieMO€e 3AKOHOAATeIbCTBO JI0IIyCKAJI0 00pa-
HIeHHE ¢ MPOCh0aMH 0 MOMOLIH K MEKIYHAPOAHOMY YIOJIOBHOMY TPHOYHAJIY TaK Ke, KaK K
APYTroMy rocyaapcraBy.

4. OTKA3 OT COTPY/ITHHYECTBA, OTCPOYKA U KOHCYJIbTALIUH MEZK/]Y
TIOCYJJAPCTBOM H CY/[OM
a. Ilocneocmeus omkaza om compyonuiecmea
Cratbs 87(7) mpenycMaTpuBaeT YCTaBHYIO PEaKIIMIO HA OTKAa3 OT COTPYIHUYECTBA.
"Cratbs 87

[TpockObI 0 cOTpyIHUYECTBE: OOLIUE MOIOKEHUS

5. ... b) B tex cmyuasx, Korma rocyaapcTBO, HE SBISIOIIEECS yYaCTHUKOM Hacrtosmero CraryTa,
KOTOpO€ 3aKIIOYWIIO CHEIHAbHYI0 JOTOBOPEHHOCTh WM corjamenue ¢ CylnoMm, OTKa3bIBaeTcs
COTPYJHUYATh B BBINOJIHEHWU NPOCHO B COOTBETCTBUM C JIIOOOH TakoW JOTOBOPEHHOCTHIO WIU
cornmamenueM, Cyn MoxeT HHPOpMHpOBaTh 00 3ToM AccamOJer0 rocy1apcTB-y4aCcTHUKOB HITH, B T€X
ciyvasix, korja aanusii Bonpoc nepeaan Cyny Coserom bezonacnoctu, — Coser bezonacHocTu.

7. B Tex cmydasix, KOTrJa rocyIapcTBO-y4aCTHHK HE BBINOJHSET Npock0y Cyaa o coTpyIHHYECTBE
BOTIPEKH TMOJIOXKEHUAM HacTosero CrtaTyTa, TeM caMbIM He 1103Bouisist Cy/1y BBIIOJIHUTE €T0 (PYHKITUH
Y TIOJTHOMOYHMS coriacHo HactosmeMy CtatyTy, Cya MOXKET BBIHECTH 3aKJIFOUEHHUE 110 3TOMY MTOBOJY U
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nepenaTh Bompoc Accam0iiee TOCyIapCcTB-y4acTHUKOB WM, B T€X CIydasX, KOTJa JaHHBIMA BOIPOC
nepeaad Cyny Coserom besomacnoctu, — Coset bezonacnocTtu".

Accambnes, cornacao cratee 112(2)(f), momkHa paccMoTpeTh "BO MCMIOMHEHHE TTYHKTOB 5 U 7 CTaThu
87 moboii BOMpOC, Kacalomuiics OTCYTCTBUS coTpyaHmuecTBa"'. B IlpaBmimax mporemypsl u
nokaspiBanug u [IpaBmmax AccamOien rocynapcTB-y4acTHHKOB OyIyT OTOBOPEHBI HEOOXOMMBbIE
MPOIETYPHI M TOCTIEICTBHSI TAKOTO PACCMOTPEHUSI.

B Craryre mnpemycMOTpeHBI TpHU OTrpaHMYEHHBIX THIA OTCYTCTBHS coTpyaHumdecTBa. OTka3 oT
COTPYZHUYECTBA MO MPUYUHAM, CBS3aHHBIM C HAI[MOHAILHOW 0€30MacHOCTHIO, pACCMAaTPHUBAETCS Ha C.
22-23, a B cBsizu co cTaTheil 98 — Ha c. 25-26. Tpertuit ciayuyaid, B COOTBETCTBHHM CO CTaTheil 73,
KacaeTcsi Mpochb0 O PACKPBITHH JOKYMEHTOB, MOJYYEHHBIX Ha YCJIOBHSX KOH(DHUIEHIMAIBHOCTU OT
TPETbUX CTOPOH:

"Ecnmu Cyx oOpamiaercss K TrocyAapcTBY-y4aCTHHKY C TPOCBOOH NpPeAOCTaBUTh JOKYMEHT WU
MH(POPMALIUIO, KOTOpasi HAXOUTCS B €r0 BEACHUH, PACIIOPSHKCHUN WK TI0J] €T0 KOHTPOJIEM M KOTOpast
ObuUTa  pacKpbiTa €My Ha YCJIOBUAX KOH(PHIECHIIMAIBHOCTH KAaKUM-THOO  TOCYIapCTBOM,
MEKITPABUTEIILCTBEHHON OpraHu3aiueil WM MEXIYHApOJHOW OpraHMU3alluei, TO 3TO TOCYAapCTBO-
YYaCTHHK 3apydacTcsi COTIACHEM CTOPOHBI, PACKPBIBIICH TOKYMEHT WM HH()OpPMAIHIO, Ha PACKPBITHE
TaKOTo JIOKyMeHTa min uHpopmarun. Eciin Takoil CTOpOHOI SIBIIIETCS TOCY1apCTBO-yYaCTHUK, TO OHO
00 JaeT coriacue Ha PacKphITHE TaKOW HH(POPMAIMH WM TIOKYMEHTA, JIN00 00s3yeTcsl pa3peninTh ¢
CynoM BOIpOC O PACKPBITHH JTOKYMEHTa WIH WH(POPMAIUU C COOIIIOJICHUEM TOJO0XKEHUH cTaTthu 72.
Ecnu B kayecTBe Takoil CTOPOHBI BBHICTYIAET rOCYNAPCTBO, HE SBIAIONICECS YYACTHUKOM HACTOSIIETO
CraryTa, ¥ OHO OTKa3bIBaeTCs JaTh COTJacue Ha PACKpPBITHE JOKyMEHTa WM HH(POpPMALUHU, TO
3aIpanmBaeMoe TocyaapcTBo yBeaomisier Cysn O TOM, YTO OHO HE B COCTOSIHUM MPEAOCTABUThH TAKOM
JOKYMEHT WM WH()OPMAIUIO BCJICACTBHE paHee B3ATOrO Ha ce0s 00s3aTeNbCTBA B OTHOIICHUH
coOroieHns KOH(PUACHIMATBHOCTH Tepel TaKOi CTOpOHOM".

b. Omcpouka compyonuuecmea

Cratpst 94(1) mno3BosiseT 3ampalIMBa€MOMYy TOCYAApCTBY OTCPOYUTH HCIIOJIHEHUE MPOCHOBI O
COTPYJHHUYECTBE, €CIIM €€ HEMEIJECHHOE HCIOJHEHHE MOMEIIAeT BEAYLIEMYCS PacCleIOBAHUIO WU
CylneOHOMY TIpecIeIOBaHUIO TI0 ey, OTIMYHOMY OT JieJia, K KOTOPOMY OTHOCUTCS mpocbba. OmHako
OTCpOYKa JOJKHA ObITh coryacoBaHa ¢ CyJqoM W HE JOJDKHA B JIFOOOM cilydae TMpeBBHINIATh "CPOK,
HEOOXOIMMBIN TS 3aBEPIICHUST COOTBETCTBYIOIIETO PAacCIe0BaHuUs WIH CyAeOHOTO TIpecieIoBaHus "
Jlanee B cTaThe yKa3bIBa€TCs, UTO "3ampaiimBaeMoe TOCYIapCTBO JODKHO PaCCMOTPETH BOIIPOC O TOM,
MOJXKET JI1 OBITh HEMEUICHHO IPEJIOCTaBJIICHA TIOMOIIb NPHU COOIIOACHUN OIPEICICHHBIX YCIIOBHUI'",
Mepell BBIHECCHHEM pelICHHS 00 OTCpoYKe. OTO, MPEIIOJIOKUTEIBHO, OYIeT YCIOBHEM,
paccMarpuBaeMbiM CyloM TpH pEIIEHHd TOTO0 , Ha KaKOW TEPHOJI OTCPOUKH €My CIleAyeT
cornacuthesl. [lomnomouns I[lpokypopa mo craree 93(1)(j) (c. 18) mpocuTh O MPUHATHUH Mep IS
COXpaHEHUS J0Ka3aTeILCTB HE 3aTParuBalOTCsS OTCPOUYKON B COOTBETCTBHH CO cTaThelt 94 (c1. 94(2)).

Cratpss 95 mno3BONISIET 3ampaliMBaéMOMy TOCYJapCTBY OTCPOYUTh  HUCIOJIHEHHE MpOChObl B
cooTBeTcTBUM ¢ YacTeio 9 110 BbiHeceHuss CyloM ompeaeneHus: 0 NPUEMIIEMOCTH, 32 HCKIIOUEHUEM
Tex ciy4aeB, korja Cya oTHaeT chenualibHOe pacmnopsbkeHue o ToM, uto [Ipokypop Moxker
MPUCTYNUTh K COOPY JI0Ka3aTENbCTB B COOTBETCTBUU C MPOLEAYyPaMH, MPEAYCMOTPEHHBIMHU B CTaThsIX
18 u 19 (c. 36-37).

Hcnonaenune nmpockO 0 mepegaue Takke MOXKET OBITh OTCPOYCHO COTIIACHO cTaThe 89(2) 10 BEIHECEHHUS
peuienus o npuemiiemoctu (c. 13).

c. Omkas om compyoHuuecmea no NPUYUHAM, C6A3AHHBIM C HAUUOHATLHOU DE30NACHOCMbIO
Cratbs 93(4) npenycmaTpuBaeT:

"B cOOTBETCTBHM CO CTaThell 72 TOCYAapCTBO-YYaCTHHK MOXKET OTKa3aTh B IMPOCHOE O IMOMOIIIH,
MOJHOCTHIO WJIM YaCTUYHO, TOJIKO B TOM CiIydae, €ClId Mpoch0a KacaeTcs MPEAbABICHUS KaKUX-THO0
JOKYMEHTOB HJIM PACKPBITHS JO0Ka3aTEbCTB, KOTOPbIE HMMEIOT OTHOIICHHE K €ro HalMOHAIbHOM
Oe3omacHocTH".
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DTO eIWHCTBEHHAs] NMPUYHMHA, TOMUMO YKa3aHHBIX B crtathe 73 (c. 21) m cratbe 98 (c. 25-26), mo
KOTOpo#, cornmacHo CTaTyTy, TOCYAapCTBO-YYAaCTHHK MOXKET OTKa3aTh B HCIIOJHEHHH HPOCHOBI O
corpyanndectBe. I[IpaBo Ha OTka3 B mpoch0e pacrpocTpaHsercss Ha Bce (OPMBI COTPYIHUYECTBA,
yKa3aHHbIE B CTaTbe 93, XOTs cTaThs 72 yCTaHABIMBAET CTPOTHE YCIOBUS IS ATOTO.

w B npocbGe 0 moMomu B COOTBETCTBMU €O CT. 93 Mo:KeT ObLITH 0TKa3aHO MO NPUYHUHAM,
CBSI3AHHBIM C HALMOHAJIBLHON 0€30MACHOCTHIO, TP BBHINOJHEHHHU TPOLeIypP, YCTAHOBJEH-
HBIX B CT. 72.

Cratps 72, KOTOpas IPUMEHUMA K COTPYIHUYECTBY B COOTBETCTBHH €O BCceM CTaTyTOM, IPUMEHSETCS,
KOTJIa TOCYJIapCTBO TIOJIaraeT, YTO PAcCKphITUE MH(POpPMAIMHU WM JTIOKyMEHTOB B OTBET Ha IPOCHOY
Cyna wnanecer ymep0 HMHTEpecaMm €ro HalMOHaNbHON Oe3zomacHocTH. ['ocynmapcTBo, y3HaBiee O
MIPEJCTOSIIEM PAaCKPBITUN HaHOCsIEH yimep0 ero mHTEepecaM MHGOpMAIMK WINA JOKYMEHTOB, UMEET
MIPaBO BMEWIATHCS B CYJIOMPOU3BOJICTBO, JaXe €CIM Mpoch0a O pacKpbeITUM HH(pOpManuu He Oblia
oOpaieHa K camMmoMy rocyaapctBy (ct. 72(4)). I'ocyngapcTBo, 00eCIIOKOCHHOE OOCCIIeYCHHEM CBOEH
HallMOHAIBHOW 0e30MacHOCTH, 00s13aHO MPUHATH "BCE pasyMHbIE Mepbl" JUIsl pa3perieHus 3TOro
Bompoca B corpyanundectse ¢ Cynom, B TOM YUCIIE CTapasich JOOUTHCS MOAU(DUKALIUKN WU YTOUHEHHUS
3amnpoca Wi JOrOBOPUTHCA 00 yCIOBHSX, Ha KOTOPBIX MOXKET OKa3blBaThCs momouls (ct. 72(5)). Eciu
roCy/1apCTBO CUUTAET, YTO HE CYLIECTBYET TAKUX CIIOCOOOB MIJIM YCIOBHI, KOTOPBIE MPEIOTBPATHIIN Obl
yimepd, HaHOCHMBIH HHTEpecaM €ero HalMOHAJIBHOM Oe30macHOCTH, "OHO yBEAOMIISIET 00 3TOM
[Ipokypopa unn Cyn ¢ yka3aHHEM KOHKPETHBIX MOTHBOB CBOETO PEIICHHS, €CIU TOJBKO TOYHOE
OIMCaHNe TAKMX MOTHBOB CaMo IO ce0e He MOBJICYET 3a cOO00 HaHeceHue Takoro ymepoa" (ctT. 72(6)).
Crenyer OTMETUTH, YTO TIPABO OTKA3aTh B MPEAOCTABICHUN HOAPOOHBIX MPUYHMH CYIIIECTBYET TOJIBKO B
TOW CTETEeHH, B KOTOPOW MOXET OBbITh HaHeCeH ymepOd MHTepecaM HalMOHAIBHON Oe3omacHocTH. B
TaKOM CJy4ae CYIIeCTByeT MUHHMajbHasg OOS3aHHOCTh YBEJOMJICHHS, T.€. COOOIIEHHS O TOM, 4YTO
rOCYJapCTBO TOJaraeT, YTo HE CYIIECTBYET TaKUX CHOCOOOB MM yCIOBUH, KOTOPBIE MPEIOTBPATHIH
OBl ymep0 AJsi UHTEPECOB ero HaluoHalbHOU Oe3omacHocTH. Ecim Cyn Tem He MeHee pemuT, 4To
JI0Ka3aTebCTBA BAKHBI W HEOOXOJMMBI JUIsl YCTAHOBJICHHWS BHHOBHOCTH WJIM HEBHHOBHOCTH
0oOBHHSAEMOr0, OH OyJeT cienoBaTh HpoueaypaMm ctatbu 72(7) M UMETh BO3MOXHOCTb BBIHECTH
pelieHre 06 OTKasze B COTPYIHUYECTBE U MepenaTh Bonpoc Accambiiee rocyJapcTB-y4acTHUKOB (WIIH,
eciiu 9t0 ymectHo, CoBery besomacHoctn) B cooTBeTcTBUU co cratbedt 87(7) w/mnmum caenaTh
COOTBETCTBYIOIIIEE 3asBJICHHE O CYIIECTBOBAHMHM WJIM HECYIIECTBOBAaHMM JAHHOIO (akTa BO BpeMs
Tporecca HaJl 0OBUHSEMBIM.

w  Ecanm Cya pemaet, 4To, B 00CTOATEIbCTBAX /1€J1a, 0TKA3 HCHOJHUTH MPOCHOY 1O MPUYMHAM,
CBSI3AHHBIM ¢ HAIHOHAJILHOW 0€30MACHOCTHIO, SIBJISETCS HAPYIIEHHEM 00513aTeJIbCTB roCy-
npapcrBa no CTaTyTy, OH MOKeT NepeaTh BONpoc Accambiiee rocyapcTB-y4acTHUKOB HJIH,
eciu 3T0 ymectHo, CoBery BezomacHocTu. OH Takike MOXKeT clIeIaTh COOTBETCTBYIOIEe
3asiBJIeHHe BO BpeMsl cy/1e0HOI0 nmpoiecca.

w Takue mocjaeacTBusi MaJIOBepPOSITHbI, KOIJAa BBINOJHSIOTCH INPelyCMOTPEHHbIe B CT. 72
NpoueAypbl KOHCYJAbTALMM 1JIsl NPEeJIOCTABJICHHUS MOMOIIM B COOTBETCTBHM C OIpeneseH-
HBIMH YycJ10BUSAIMH. [103TOMY HAMOHAJILHOE 3AKOHOAATEIbCTBO J0JIKHO MPexyCMATPUBATh
yBeIOMJICHHEe W KOHCYJbTAMH, NPpeJliecTBYIOIIHEe OTKAa3y OT COTPYAHMYeCTBa 10
NPUYMHAM, CBSI3AHHBIM ¢ HALIMOHAJIbHOM 0€30I1aCHOCTBIO.

Kak u crarbs 93(4) B OTHOIIEHUH TIPEIOCTABICHHS TOKYMEHTOB WJIH PACKPBITHS HHPOPMAITUH, CTAThS
99(5) mo3BossIeT JIMITY, 3aCTyIIMBaeMOMY WIIH jJonpamBaecMoMy CyJIOM B COOTBETCTBUHU C TIPOCHOOI
mo cratbe 93, ccbulaThbCcs HA OrpaHUuYeHHs craTbu 72. Takue orpaHUYEHUs] MOTYT NPHMEHSTHCS B
COOTBETCTBHH C MPOLEAypaMH CTaThbl 72 K JAONPOCY HAIMOHAJIHHBIMH BIIACTSMU COTJIACHO CTaThe

93(1)(c).
d. Obazannocme koucyrsmuposamascs ¢ Cyoom

B nomneitke obecnieunts coTpyaHUUecTBO B CTaTyT ObUI BKJIIOUEH psifl MOJOXKEHUH, TpeOYOLNX
KOHCYJIbTAllUi MEXAy rocyaapcTBaMu-ydacTHUKaMu 1 Cy1oM.
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w  Ilonoxkenusi 0 koHcyabTanusax B CTaryTe B OCHOBHOM NpeIHA3HAYEHBI /U1 o0ecrevyeHuns
corpyaanuectsa ¢ Cynom. B nesiom, BbinojiHeHHe 00SI3aHHOCTH KOHCYJIbTHpPOBaTheA ¢ Cy-
JA0M B CaMOM IOJIHOM cMbIcJie Oy/eT 03Ha4yaTh 0e30T/iarareibHOe Mpe1ocTaBIeHHe 0TYeTa
WIN He3aMeUINTeJIbHYI0 KOHCYJIbTAlUI0, 00bSICHAIIMX NPUYNHBI JI000H HeCOCOOHOCTH
COTPYAHMYATH WJIM OTKa3a OT COTPYIAHMYECTBA, U PACCMOTpPeHHe B NOJHOW Mepe Bcex
NOCJIeAYIOIIUX peKOMeHAanMii, Ipocb0 niau pacnopsikennii Cyaa.

Camoe mHpOKOEe TMOJOKEHUE, TPUMEHsIeMoe K TpockbaM o J00oi (opMme coTpyaHUYECTBA B
coOTBeTCTBUU ¢ YacThio 9, conepKUTCs B cTaThe 97:

w  Koraa rocyaapcTBo-y4acTHHK YCTAHABJIUBAET, YTO BOZHMKAIOT NMP00JieMbl, KOTOpble MOTYT
NpensiTcTBOBaTh €My B BBINOJHEHHH MPOCHObI B COOTBETCTBHH ¢ YacTbio 9 MM MCKIIO-
YalT ee BbINOJHEHHE, OHO ''0e30T/IaraTteJibHO NMPOBOAUT KOHcyabTauuu ¢ Cyaom ais
peluieHus Toro Bompoca''.

Jlpyrue TOJO0XKEHUs YCTaHABIMBAIOT OOS3aHHOCTh KOHCYJBTHPOBATHCS B OTHOIIEHWH KOHKPETHBIX
CUTYyalHil.

w  Cr. 89(4): xorna mpocsObl 00 apecte U mepenade KacaroTcs JIMIA, KOTOPOE SBISETCS 00BbEKTOM
CyaeOHOTro TpecieoBaHus WK OTOBIBAaeT HaKa3aHHE 3a MPECTYIUIEHHEe, HHOE, YeM TO, B CBSI3U C
KOTOPBIM BO30YKAEHO XonaraiicTBo o nepenade Cyuy;

w  Cr. 89(2): Korza B HallMOHAJIBHBIN Cy/ MOCTyHaeT MPOTECT HAa OCHOBE MPHUHIMIIA he bis in idem
(c. 13);

w  Cr. 93(5): mepen oTka3oM B IpockOe B COOTBETCTBUU cO CT. 93 (c. 17-18) paccmoTpenue Bonpoca
0 TOM, MOXXET JIM MOMOUIb OBITH MPEIOCTaBJI€HA HA KAKUX-IUOO YCIOBHUSX IO COIJIAIICHUIO C
Cynom unu [Ipokypopom.

B kauecTBe cnencTBus U3 0053aTeNbCTBA TOCYIAPCTB MPEIyCMAaTPUBATh MPOLEAYPHl COTPYIHHUECTBA
B UX HAIIMOHAJILHOM 3aKoHoJaTenbeTBe (cT. 88, ¢. 7) B CTaTyT BKIIIOUEHBI TPH ciiydasi, B KOTOpbIX Cyn
UMEET IpaBO IPOCUTh O IPOBEIECHUM KOHCYJbTAallMii B OTHOIIEHHWH 3TOr0 3aKOHOAATEIbCTBA, a
rOCyJapCcTBa — COOTBETCTBYIONIYIO 005S3aHHOCTh Y4aCTBOBAThH B HUX.

w  Crartbsa 96(3) npegycMaTpuBaer:

w  "Ilo npocbbe Cyma rocyaapcTBO-y4acTHUK KOHCYIbTHpYeTcs ¢ CynoM — ubo B 1eJI0M, OO0 B
CBSI3M C KaKUM-HUOYJb KOHKPETHBIM BOIPOCOM — OTHOCHUTENBHO JIIOOBIX TpeOoBaHUil, mperyc-
MOTPEHHBIX €TI0 HAIlMOHAJBHBIM 3aKOHOJATELCTBOM, KOTOPBIE MOTYT HMPUMEHSTHCS COTJIACHO
nyHKTy 2(e). B Xxome Takux KOHCYJIbTalluii TOCyIapCTBO-y4acTHUK yBeaomisier Cyn o
KOHKPETHBIX TPEOOBAHMSIX €0 HAIIMOHAJIBHOTO 3aKOHOIaTEIhCTBA.

W YHoMsaHYTbIM MyHKT 2(e) TpeOyeT, uToObl Mpockda 0 COTPYAHUYECTBE B COOTBETCTBHHU CO CT. 93
ObUTa TOJKperuieHa "Takol WHGopMaIMel, Kakas MOXET MOTpeOOBaThCS B COOTBETCTBUH C
3aKOHOAATEIHLCTBOM 3aIIPAIIiBaEMOT0 TOCYAapCTBA JIJISl BHITOJIHEHUS TIPOCHOBI".

w  Cr. 91(4): KOHCyJbTalldd OTHOCHUTEIIPHO HAIIMOHAJIBHOTO 3aKOHOATEIbCTBA, KaCAIOIIErocs
nepemaun iy MYC (c. 13).

w  Cr. 93(3): KOHCYAbTAllUM OTHOCUTENBHO '"CYIIECTBYIOIIEIO OCHOBOIOJIAraroIero MpUHIMUIA MpaBa
o0111ero MpUMEHEeHUs ", KOTOPBIH 3amperiaeT COTpyTHUIECTBO, 3alpOIIeHHOE coryiacHo cT. 93 (c. 19).

5. UMIUIEMEHTAILIUA COIJIACHO JAPYTUM I10JIO’KEHHUAM IIOMHUMO TEX,
KOTOPBIE YKA3AHBI B YACTH 9

B xome paccnenoBanust IIpokypop MoXkeT 3apydaTbcsi COAEHCTBHEM JII0OOTro rocynapcra (CT.
54(3)(c)) unm 3aKiI0¥aTh ¢ rOCYJapCTBOM COTJIAIIEHUSI WM JOTOBOPEHHOCTH, HE MPOTHUBOpEYAIUe
Cratyty, ans obnerdenus: corpyaandectsa ¢ HuM (ct. 54(3)(d)). Korna IIpokypop mpocur rocyaapc-
TBO O COTPYJIHHYECTBE HEMOCPEICTBEHHO, a He uepe3 Cy/1, ero MmoJIHOMOYHUS B CBSI3U C 3TUM 3aKper-
sensl BHe YacTu 9, 1 OHM He KacaroTCA OCHOBHBIX 00S3aTENILCTB, 3aKIfOUYeHHBIX B dToM Yactu. Ecin
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rocyaapcTBo oTKaxkeT IIpokypopy B COTpyIHHYECTBE, O KOTOPOM OH IPOCHT, Y HETO €CTh BO3MOXK-
HOCTh 00paTtuThes K Cyay ¢ mpock00ii BELIATH 3aIpOC O COTPYAHUYECTBE B COOTBETCTBUH ¢ HacTbio 9.

OcHOBHOE 00513aTeIBCTBO COTPYAHUYATH (CT. 86) pacmpocTpansercss Ha Becb CtaryT. OfHAKO CTaThs
88 00s3bIBaeT TOCYAapCTBAa-YYaCTHHKOB OOECIIEYHTh 3aKOHOJATENBCTBO, KAacalolIeecs JIHIIb
coTpyaHudecTBa corylacHo Yactu 9. O3HadaeT M 3TO, YTO rOCyJapcTBa He 00s3aHbl 00ecreunBaTh
3aKOHOJATEIbHbIE MEpbI, OTHOCSIMECS K (opMaM COTpyAHUYECTBA, OIpeaeraeHHbIM BHe Yactu 97
Koneuno, ciemgyer paccMoTpeTb (QOpMYJIUPOBKY coaepkamuxcs BHe Yactu 9 mnomoxeHuit o
COTPYAHUYECTBE JUIS BBIABICHUS HE3aBUCHUMBIX 0053aTENILCTB, OJHAKO o4eBHJHO, yTo Cyn Oyzaer
TOJIKOBATh BBIPaXKEHHE "BCECTOPOHHE COTPYAHMYAIOT", Kak TpeOyeT cTaTbs 86, Kak BKIIOYAIOLIEe
MpOBE/IEHUE JIOOBIX M3MEHEHHI Ha HAlMOHAIBHOM YpPOBHE — B TOM YHCIE NPHHATHE 3aKOHOJA-
TEJILHBIX MEp, — HEOOXOIUMBIX JJIs1 00€CIIeYeH s TAKOTO COTPYAHUIECTBA.

w  BepositHo, Cya couteT, 4TO 00513aT€JILCTBO BCECTOPOHHE COTPYJAHUYATH BKJIIOYAET B cedst
00513aTeJILCTBO 00ecneYnTh HAJTHYHMeE MPOLEeAYP B HAIIMOHAJIbHOM 3aKOHOAATEJILCTBE B TeX
cay4dasix, KOrjga OHU HeOOXOQUMBbI JJsl OCyllecTBJIeHUsI (POPM COTPYIHUYECTBA, OINpele-
JeHHbIX BHe Yactm 9.

[Tonoxenus 00 apecte u nepegaue B coorsercTBUU ¢ YacThio 9 (c. 9 u nocieayomue) sBIs0TCS
00s13aTeNIbHBIMU Ul TOCYAapCTB-YYaCTHUKOB COIVIACHO YCJIOBHMSIM 3THUX IOJOXKEHUH U OCTaJIbHBIX
noJsioskeHuit 31oil Yactu. CoOTBETCTBYIONLIME HETPEMEHHBIE YCIIOBUS U IIPOLEAYPBI apecTa U Iepeaadn
yCTaHaBJIMBAIOTCS B cTaThsix 58-59, xoropsle Haxoxsrcs B Yactu 5 ("PaccienoBanue M yroioBHOE
npecnenoBanue") (c. 15).

a. FOpuouueckuit cmamyc Cyoa; npueunezuu u UMMYHUNEN €20 00JIHCHOCHHBIX WY U NEPCOHANA

Bo3MmokHO, TocyaapcTBaM-y4acTHHKAM MPHICTCS W3MEHUTh BHYTPHUIOCYIapPCTBEHHOE 3aKOHO/IATElNb-
CTBO, YTOOBI OHO HE MPOTUBOPEUMIIO MOJIOKEHHIO O TOM, 4TO "CyZ MOKET OCYIIECTBIISATH CBOM (DyH-
KIMM M TOJHOMOYHMSA, KaK 3TO NPeAycMOTpeHo B HactosdmeMm CraryTe, Ha TEPpPUTOPUHU ITHOOOTO
rocynapctBa-ydactHuka" (ct. 4(2)).

Cya Takxe MOJIb3yeTCsl Ha TEPPUTOPUHU KAXKJIOTO TOCyNapCTBa-y4aCTHUKA TaKUMH MPUBHICTHSIMH U
MMMYHHUTETaMH, Kakue SIBISIOTCS HEOOXOAMMBIMU i JocTukeHus ero neneit (cr. 48(1)). Crares
48(2) rnacur:

"Cynbu, IIpokypop, 3amectutenu Ilpokypopa u Cekperapp NMOJb3YIOTCS, KOTJJa OHU YYacTBYIOT B
nestensHocTd CyJa WM B OTHOUICHUH TaKOW AESITETbHOCTH, TEMH K€ MPUBWICTHSIMH U UMMYHHUTE-
TaMH, KOTOpBIE IMPEJOCTABIISAIOTCS TJIaBaM JMIUIOMATHYECKUX MPEACTaBUTENBCTB; CyleOHO-Tpolec-
CyaJIbHBI MIMMYHHUTET JII000TO PO/ia B OTHOIIEHUH BCETO CKa3aHHOTO, HATMCAHHOTO UMHU U JACHUCTBHH,
COBEpPILIEHHBIX MU B O(PUIIMATIEHOM KayeCcTBE, MPOAOIDKACT MPEIOCTABIATHCS UM U TIOCIIE UCTCUSHHS
CpOKa MX MOJHOMOYHA".

Cya MOXeT OTKa3aTb B 3TUX NPUBWIETUAX M HMMYHUTETaX B COOTBETCTBUH C HPOILEIypaMu,
Mpe1ycMOTpeHHbIMU B cTaThe 48(5). B cornmamenuu o npuBmierusx u ummynurerax Cyzaa (kotopoe
Oyner paspaborano I[loaroroButenbHOM KoMHCCHMEH it OpuUHATHS Accambiieell TocynapcTB-
Y4aCTHUKOB) OyayT YCTaHOBJIEHBI O0OJee OrpaHMYEHHBIC MPUBHIICTHH, UMMYHHUTETHI U BO3MOKHOCTH,
KOTOpbIMU OyIyT mosb30BaThes 3amectutens Cekperaps, corpynnuku Kannenspun IIpokypopa u
corpyanuku CekperapuaTta, a TakXxke TO, KAKUM 0OpallleHueM JO0JDKHBI Oy Iy T NOJIb30BATHCS 3AlUTHHUK,
9KCHEPTHI, CBUJETEIH U JPyTHE JIUIA, IPUCYTCTBHE KOTOPBIX MOoTpedyercst B Mecte npedbiBanus Cyaa
(ct. 48(3) u (4)).

b. Ummynumem

Crarbst 27 ("HemommycTUMOCTb CCBIIKH Ha JOJDKHOCTHOE TIOJIOXKEHHE') Upe3BBhIYAHO BaKHA Kak JIs 00s-
3aTeJIbCTBA COTPYHNYATD, TAK ¥ I MEXaHH3Ma JOTIOTHESHHS HAIIMOHAJTLHOTO 3aKOHO/IATEeIbCTBA (C. 42):

"1. Hacrosiuit CtaTyT nmpuMeHsieTCsl B paBHOW Mepe KO BCeM JuIaM 0e3 Kakoro Obl TO HU ObLIO
pa3nuyus Ha OCHOBE JOJKHOCTHOTO IMOJIOKEHHS. B 4acTHOCTH, TOJKHOCTHOE MOJIOKEHUE KaK Ii1aBbl
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rocyaapCTtBa UJH IMMpaBUTECIbCTBA, YJICHA IIPABUTCIILCTBA UJIX IIapIaMCHTa, I/I36paHHOFO mpeaACTaBUTECIIA
WKW JOJDKHOCTHOI'O JIMIa IMPaBUTCILCTBA HU B KOEM CJlIydac€ HE 0CB060)KI[a€T JMIo OT erJ’IOBHOﬁ
OTBETCTBCHHOCTU COTJIACHO HACTOAIIEMY CTaTYTy A HE SABIISIETCS caMoO 1O cebe OCHOBaHHMEM JUIA
CMATYCHUS ITPUTOBOPA.

2. IMMyHHTETHl WM CHEUHAIbHBIE MPOLECCyalbHbIE HOPMBI, KOTOPBIE MOTYT OBITh CBSI3aHBI C
JOJDKHOCTHBIM TIOBEJIEHUEM JILa, OyJlb TO COIIACHO HAIIMOHAJIILHOMY WJIM MEXIyHApOJHOMY IpaBy,
HE JIOJKHBI IPENSITCTBOBATh OCYIIECTBICHNUIO Cy/IOM €ro IOpUCIMKINN B OTHOILIEHUH TaKOIo Juna'.

B HEKOTOpBIX TOCYIapCTBax CYHIECTBYIOT 3aKOHOATEIIbHBIE MM KOHCTHTYIIMOHHBIE HOPMBI, KOTOpPbIE
OTPaHUYMBAIOT YTOJOBHYI) OTBETCTBEHHOCTh WJIM YTOJIOBHOE CYJIONPOM3BOJCTBO B OTHOLICHHU
OTIpPEAETCHHBIX JTOJDKHOCTHBIX JIMIl 3TUX rocyaapcTB. HekoTopble MMMYHUTETHI SIBJISIIOTCS MOJIHBIMH,
TOTJa Kak Apyrue OrpaHUYMBAIOTCS JEUCTBUSMHU, COBEPUICHHBIMH B O(UIHMAIBHOM KauyecTBE, WIU
BCEMHU JEHCTBHSMH 32 HCKIIOYEHHEM OIpPEJEICHHBIX MPECTYIUIEHUH (Hampumep, rocyAaapcTBEHHON
n3MeHbl). OHM MOTYT KacaThCsl TOJBKO TJIaBbl TOCYNApCTBa WJIM PACHpPOCTPAHATHCS Ha UJICHOB
MPABUTENHCTBA, YWICHOB HAIIMOHAIBHOTO COOpaHUs WM — OoJiee HMIMPOKO — Ha BCEX JOJDKHOCTHBIX
. 3aKOH MOXKET TpeOoBaTh, 4TOOBI JOJDKHOCTHBIX JIMI[ KOHKPETHOTO THIA CyIWJ KakKoH-TH00
KOHKPETHBIN HAIlMOHAJIBHBIN CyJ] WJIM OpTaH, a TAaK)Ke MOXKET Hajararhb MpoleccyalbHble TpeOOBaHMUS,
HarnpuMep, TOJIOCOBAaHHE B HALMOHAIBHOM coOpannu. HakoHen, MMMYHHTETHI WM HPOIECCyalbHbIC
OTpaHUYEHHS] MOTYT COXPAHSATBHCS WM IMOJHOCTHIO MM YAaCTHMYHO MOTEPATh CHIIY MOCJIE TOTro, Kak
JIMIIO TTOKUHET 3aHMMaeMbli mocT. Kakoi Obl KOMIUIEKC MPaBOBBIX MOJIOKEHUH HE MpeayCcMaTpUBaIIO
HAI[MOHAJbHOE 3aKOHOJAATENbCTBO, TOCYJapCTBA-yUYACTHUKU JOJDKHBI OyAyT CpaBHUTh €ro ¢
TpeboBaHusMU cTathu 27 CTaryTa.

Cratpio 27 cnenyeT paccmarpuBaTh BMecTe co ctatbei 98. Crarbst 98(1) rmacur, uro Cya HE MOKET
oOpararecst ¢ MIpocb0OM O mepejnade JaMLa MIM O IMOMOIIM, KOTOpas MoTpeboBana Obl OT 3aIpaiiu-
BAaE€MOI'0 TOCY/AapCcTBa JEHCTBUMN, MPOTUBOPEUAIUX €r0 003aTeNbCTBAM 110 MEX/IyHapOJAHOMY IIpaBy
B OTHOIIEHUHU TOCYAAPCTBEHHOI0 WM AUIUIOMATHYECKOT0 MMMYHHUTETA JIMLA UM UMYILECTBA JPyroro
rocynapcTBa, eciau Cyn cHadaja He 3apy4MTCsl OTKa30M 3TOr0 JPYroro rocyapcTBa OT UMMYHHTETA.
CrnenoBarenbHo, cTaTbsd 27 TpPHUMEHSETCS B OTHOIIEHHHM JIOJDKHOCTHBIX JIMI[ 3alpallnBaeMOro
rocyJapcTBa-y4yaCTHHKa M TOKasbiBaeT, uTto B CraTyTe mpenmojaraercs paBHas HHIUBHUIyaJbHAs
YTOJIOBHAsI OTBETCTBEHHOCTD ISl JIMI, ACHCTBYIOUIMX B O(QUIMAIHHOM KayecTBE Ha JIIOOOM YpOBHE,
YTO OCYIIECTBICHHIO ropucaukumu Cyna He JOIDKHBI MellaTh HallMOHAIBHBIE WMMYHHUTETHI HIIH
Ipyrue npoueccyanbHble npensTcTBus. C Ipyroil CTOpOHbI, COTTIACHO cTaThe 98, MOHKHOCTHBIC JIHIA
APYyroro rocyJapcTBa MOTYT I10JIb30BaThCsl TAKUMH UIMMYHUTETaMH, HO TOJIBKO HACTOJIBKO, HACKOJIBKO
3TO MO3BOJIAET MEXKAYHAPOIHOE MPaBO, U €CIH JPYroe rocy1apCTBO HE OTKA3bIBAETCS OT UMMYHHTETA.
[Tonoxenue crateu 98(1) o ToMm, uto Cyn He MOkeT "oOpararscsi ¢ MPochOOi O MpeoCTaBICHUH B
pacrnopsbKeHHe WM POCk00i 0 moMonn'", yKa3plBaeT Ha TO, YTO OIEHKA HAJIWYHS UMMYHHUTETOB IO
MEXYHapOJHOMY IpaBy IPOBOAMUTCS TOIZA, KOTJa B IEpBBIH pa3 paccMaTpUBAaeTCss BOMIPOC 00
oOpareHuu ¢ Mpock0Oi, Tak YTO 3arpoc, HECOBMECTHMEBIN C MEXIyHApOJHBIM MPaBOM, BOOOIIEe HE
Oyzner otocnan. Cya M3HAYAIBHO JOJDKEH IO CYIIECTBY M3YUYHTh KaXIyI0 (OpMY COTPYIHHUYECTBA,
KOTOpasi 3aTparuBaeT TPEThU TOCYNApCTBA, YTOOBI OMPENENUTh €€ COBMECTUMOCTh ¢ BeHCckumu
KOHBEHILIUSMH O JUIUIOMATUYECKUX M KOHCYJIbCKHX CHOIIECHHSX, C TPUMEHSEMBIM OOBIYHBIM ITPABOM H
JIPYTUMH UCTOYHUKAMHU MEXTyHAPOIHOTO MPaBa, UMEIOIMMH OTHOIICHHE K JIey.

W FOCY}IapCTBa-y‘[aCTHI/IKI/I HOJIZKHBI IEPECMOTPETh HAINMOHAJIbHOC 3aKOHOAATEJIbLCTBO, YTOObI
yﬁe[[l/ITbCﬂ, YTO0 OHO JI0IIYCKA€T BCECTOPOHHEEC COTPYAHUYIECTBO B COOTBETCTBUU CO CTaTy-
TOM B OTHOIICHHUHU HUX NO/IZKHOCTHBIX JIMI, KAK 3T0 OITHUCAHO B CTAaThE 27.

w  HAMMyHuTEeTBHI, NpeaocTaBiisieMble B COOTBETCTBHH € HANMOHAJLHBIM 3aKOHOAATE]bCTBOM
JHIAM WIH MMYIIECTBY APYIHX TOCYJAapCcTB, He NOJLKHbI ObITH INHpe, YeM Te, KOTOpbIe
CYLLECTBYIOT COIVIACHO NMPUMEHSIEMOMY ME:KIYHAPOJIHOMY IIPaBYy, €C/IM I'OCYJapCTBO-yYACTHUK
X04YeT BbINOJHHUTH CBOH 00513aTeJIbCTBA M0 COTPYAHUYECTBY B COOTBeTCTBUM 0 CTaTryToM.

CornacHo cratbe 98(2), Cyn He MoxeT obOpamarbes ¢ Ipock0oi 0 mepenade, KoTopas moTpedoBana
OBl OT 3aMpaImBaeMoro rocy1apcTBa JSHCTBHIA, HECOBMECTUMBIX C MEKYHAPOIHBIM COTJIAIIEHUEM, B
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COOTBETCTBHM C KOTOPBIM ISl Hepenadn Kakoro-nm6o smmna Cyny TpeOyercst coriiache HampaBis-
IOIIET0 TOCYapCcTBa, eciu ToabKo Cya He 3apyduTCs CHavalla ero COTJIaCHEM.

c. IIpecmynnenusa npomue omnpagieHus npasocyous

Cyn obnasaeT 10pUCAUKIMEH B OTHOUICHUU LIECTH MPECTYIUICHUI MPOTHUB OTHPABICHUS MIPABOCYIHS,
COBEpUICHHBIX IpeaHamepenHo (ct. 70(1)):

"a) Jdada JJOXHBIX MoKa3aHuil mocie IIPUHATHA 00s13aTENIbCTBA B COOTBETCTBUHU C IIYHKTOM 1 crateu 69
JaBaThb IIPpaBJAHBbIC ITIOKA3aHU,

b) mpencrapieHne 3aBe10MO JIOKHBIX WK CHaTbCU(PUINPOBAHHBIX 10Ka3aTEIbCTB;

C) TPOTHBOIIPABHOE OKAa3aHHE BO3JCUCTBUS HA CBHUJAETENS, CO3JaHUE TOMEX WM NPENITCTBUI
NPUCYTCTBUIO CBUJETENS WM Jade WM II0OKa3aHWH, BO3/CHCTBHE HA CBHJCTENS B KadecTBE
BO3ME3Ms 33 Jady UM IIOKa3aHWi WM YHHYTOXKCHHE JIOKa3aTeNbCTB, UX (arbcuuKanms wim
MPETATCTBHE UX COOPY;

d) cozmanue MpensATCTBUH, 3allyTrHBaHWE WJIM TPOTHBOIIPABHOE BO3JCHCTBHE HA JIOJDKHOCTHOE JIMIIO
Cyna ¢ 1enplo NMPUHYIUTh WIM yOCTUTh JIOJDKHOCTHOE JIMIIO HE BBIMOJIHATH WM BBIOJHATH
HEHaJJIe)KaM 00pa3oM ero 00s13aHHOCTH;

e) OKa3aHue BOS,I[CfICTBPIH Ha JOJIXKHOCTHOC JIUIIO Cyz(a B Ka4€CTBC BO3ME3 AU 3a TO, YTO 3TO HJIM MHOC
JOJIZKHOCTHOC JIMIIO BBIITOJJIHAJIO CBOH 065133.HHOCTI/I;

f) BBIMOTaTEIHCTBO MJIM TOJTyYEHHUE B3STKU B KaUeCTBE NODKHOCTHOTO Jinia CyJia B CBS3U CO CBOMMHU
opHUIHATEHBIMU 00S3aHHOCTSIMH".

VYcnoBus OkazaHUS MEXIyHapoIHOro corpyauuyectBa Cyay B OTHOIIEHHH CyAeOHOH mpore-
nypel MYC B COOTBETCTBHM C JaHHOW CTaThel '"peryiaupyroTcs BHYTPEHHUM 3aKOHOJATEIHCTBOM
3ampammBaeMoro rocynapctsa” (ct. 70(2)). Xors B Craryre NpeIryCMOTPEHBI HEO0OXOIuMBbIC
MPUHIUIEI, TPOIEIYPhl M MOTHOMOYHS, C MOMOIIBI0 KOTOpbIX CyJa MOXXET NPOBOAUTH CylneOHOe
paszbupatenncTBO (cT. 70(2)) B OTHOIIEHUH 3TUX NMPECTYIJICHUI W Haka3biBaTh uXx (cT. 70(3)), Hamaras
mrrpad wim mmias cBo0o 11, Cy1 MOXKET TakKe MPU3BaTh TOCYAapcTBa caenarh 31o. CieoBaTenbHo,

a) [k]akzoe TrocyAapCTBO-y4aCTHHUK pAacCIpOCTpPaHAET CBOE YrOJIOBHOE 3aKOHOJATENbCTBO,
YCTaHABJIMBAIOLIEE Mepbl HAaKa3aHUS 3a IMPECTYIUICHHUs, HaNpaBlieHHbIE MPOTUB MPOBEICHUS
paccieZloBaHuid M OCYIIECTBICHHUS CYJONPOU3BOJACTBA, HA TPECTYIJICHHUS MPOTHUB OTIPABICHHS
MPaBOCYIWs, yKa3aHHbIE B HACTOSIIEH CTAaThe, COBEPIICHHBIE €r0 TPaKIAaHHHOM JHOO Ha €ro
TEPPUTOPHH.

b) ITo mpocrbe Cynma rocynapCTBO-y4acTHHK, KOTJIAa OHO CYHMTAET 3TO YMECTHBIM, IepelaeT Ielo
CBOUM KOMIIETEHTHBIM OpTaHaM JUIsl CyJeOHOTO MpecieIoBaHus. DTH OpPraHbl TIIATeIHHO paccMat-
PHBAIOT TaKHE JIea U BBIICISIFOT JJOCTATOYHBIE PECYPCHI IS TOTO, YTOOBI HX PACCMOTPEHHE MOTIIO
OBITH TIPOBeICHO 3P PekTuBHBIM 00pa3zom" [cT. 70(4)].

w  O0s3atebeTBO cOTPYAHMYATHL ¢ Cy/oM BKJIIOYAET B cedsl IPUHATHE HAIIMOHAJIBHBIX 3aK0-
HOB, HANIPABJICHHBIX HAa YIOJIOBHOE Ipec/jef0BaHHe, HAKa3aHue M COTPY/JHUYECTBO B yro-
JIOBHOM IIpecJjieJOBAHMU U HAKA3aHUM B CBSI3M C COBEpIICHHEM LIECTH NMpecTyNIeHHil npo-
THB OTHPABJIEHUS] MPABOCYAusi B cooTBeTcTBUM cO cT. 70(1), Korga OoHH COBepHIAIOTCS
npeJIHaAMepPeHHO.

d. Yuacmue ¢ Accamonee 2ocyoapcme-yuacmuukoe

Accam0riess rocyiapcTB-y4acTHUKOB OyAeT NMPHHHMATh BakHeHIue pemieHus, kacaromuecs Cyna.
st Toro yToOB! OosbIIas 4acTh nomnpaBok kK CTaTyTy BCTyNWiIa B CHILy, HEOOXOJMMa MX OTAEIbHAs
parudukanus, HO OCTalbHBIC peIleHHs, NMpUHUMaeMmble Accambieeil storo He TpeOyror. [losTomy
MOXKHO CKa3aTh, YTO YYaCTHHUKH AccaMOlied OCYIIECTBISIOT KBa3W3aKOHOAATENBHYIO (DYHKIIHIO.
HexotopbeiM rocyaapcTBamM-y4acTHUKaM HEOOXOIMMO OyZeT B 3aKOHOJATEIbHOM TOPSJIKE HAICIUTh
CBOMX IpEICTAaBUTENICH IMOJIHOMOYUSIMHU JEHCTBOBAaTh B TakoM KadecTBe. HanumoHanmpHOE 3aKOHO-
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JaTeNbCTBO JIOJDKHO TaKKe MpeayCMaTpuBaTh, UYTO NMpUHATHIE AccamOiieeil pemieHus OyxyT HMeETb
00s13aTeNIbHBII XapaKkTep Ha BHYTPUTOCYJapCTBEHHOM YPOBHE.

Kaxmoe rocymapcTBo-y4yaCTHHK HMeEET MpaBO INPUHMMATh ydactue B Accambiee rocynapcTB-
YYaCTHUKOB U B TOJIOCOBAHHUHU, UMESI OJJHOTO MpPEICTaBUTENs (COMPOBOXKIAEMOr0 MOMOIHUKAMU WIIN
3amecturensamu)'. Korja KOHCEHCYC HEBO3MOXKEH, PEIIEHHS O CYIIECTBEHHBIM BOIPOCaM OYIyT
MPUHUMATHCA OOJBIIMHCTBOM B JBE TPETH HNPUCYTCTBYIOLIMX M TOJIOCYIOLMX (KBOpyM Oyner
COCTaBJIATh a0COJIOTHOE OOJBIIMHCTBO TOCYJApCTB-yYaCTHHKOB), a MO BOMNpOCaM MpOLEIYphl —
MPOCTHIM OOJIBIIMHCTBOM OT MPUCYTCTBYIOMIUX U rojocytomux. 1o cratee 112(2) Accambres:

"a) paccMaTpUBAET U, B COOTBETCTBYIOIIUX CIydasx, IPUHUMaeT pekomeHaanuu [loaroroButenbHoM
KOMHUCCHH;

b) mpencrasusier [Ipesuanymy, [Ipokypopy um Cekperapio aIMUHUCTPATUBHBIN 0030p MO BOMpocaM
ynpasienus nenamu Cyna;

C) paccMaTpuBaeT IOKJIAaabl M OOCYXIaeT AEATeNbHOCTh Bropo, ydpexqaeMoro B COOTBETCTBUH C
ITyHKTOM 3, ¥ IPUHUMAET B CBSI3U C 3TUM COOTBETCTBYIOLINE MEPHI;

d) paccmarpuBaet u npuHuMaet OromkeT Cyna;
€) pelaeT, eCTh JIM He0OXOAUMOCTh U3MEHUTh B COOTBETCTBUU CO CTaThel 36 Uncio Cyae;

f) paccmaTpuBaeT BO UCMOMHEHUE MYHKTOB 5 U 7 ctaThi 87 m1000# BOIPOC, KACAIOIIUNCS OTCYTCTBUS
COTPYAHUYECTBA;

g) OCYyILECTBIISET JIt0ObIe pyrue (pyHKIMH, COBMECTUMBIe ¢ HacTosimuM Ctatyrom uiu [IpaBunamu
IPOLEAYPHI U TOKa3bIBaHUS'".

Pekomenpamu B cooTBeTcTBUM cO cTatbheid 112(2)(a) OymyT BkiItoYaTh B ce0Sl MPOEKTHI TEKCTOB
[IpaBun nporneaypsl U TOKa3bIBaHUs, DIEMEHTOB NIpeCTyIUIeHuH, cornamenuit mexay Cynom u OOH
nu Mmexay Cyaom u rocymapctBoM-tipeObiBanust (Hunepnanmamu), IlpaBunm camoii AccamOiien
rOCYJapCTB-y4YaCTHUKOB, (DPMHAHCOBBIX IIOJIOKEHUA W TPaBUJ, COTJIALICHUS O TPUBWICTUAX H
ummyHuterax Cyna u OromkeTa Ha nepBblil puHaHCOBBIA ToxA. [leproanyeckoe (WM €XEroJHOE B
cirydae Or0JDKeTa) BHECEHUE TONPABOK K 3TUM JOKYMEHTaM TaK)Ke HaXOIUTCS B BeICHUH AccaMOIeH.
[TomHOMOYMS O cocTaBieHUIO OropkeTa TecHO cBsizanbl ¢ Yacteio 12 ("dunancupoBanue") u ¢
(PMHAHCOBBIMHU MOJOXKEHUSIMH U TpaBwiaMu. YToObl 00ecneunTh HE3aBUCUMOCTb, 3TH MOJIHOMOYUS
OTpaHUYMUBAIOTCS TOJoKeHHeM CTaryTa , B KOTOPOM TOBOPHTCS, YTO BBIOOPHBIC JOKHOCTHBIE JIMIIA
Cyna mnoiydaroT OKJAfbl, MOCOOMS M KOMIICHCAIIMIO PACX0/0B, KOTOpbIE, Oyaydu OIpeesIeHbl
Accambiieeil, He MOTryT OBITh COKpalleHbl B IEPHUOJl BBINOJIHEHUS HMMHU CBOMX O(UIHAIBHBIX
nmotHoMouHid  (cT. 49). AccamOiess MOXET ydYpekIaTh BCIIOMOTATENIbHBIC OpTaHbl, BKIIOYAs, B
YaCTHOCTH, CO3JaHHE HE3aBHCHMOTO MEXaHH3Ma Ha/a30pa, IMpeIHa3HAuYeHHOTO [UIS MOBBIMICHUS
spdextuBHOCTH M dKOHOMHYHOCTH Cyna (ct. 112(4)). PaccMoTpeHne BONpPOCOB, KaCaIOMIMXCS
oTCyTCTBHS coTpyauaudectBa (ctT. 112(2)(f)), u npuHATHE pelIeHni O JIOOBIX OTBETHBIX Mepax OyJIeT,
KOHEYHO, Ui AccaMOyien KIIFOYeBBIM MOMEHTOM B jene oOecmneuenun 3¢ddexkruBnoctu Cyma. Ilox
oOuimii 3aronoBok ctathk 112(2)(g) moanangaroT BeIOOPH! cyael, [Ipokypopa u mo0bIx 3amecTuTeneit
[Ipokypopa, a Takke MperocTaBleHHEe PEKOMEHAALUUN CyAbSIM OTHOCUTEIBHO KaHIMIAaTOB Ha MOCT
Cexperaps u 3amecturens CekpeTtaps. TOT IMyHKT TakKe IpeayCcMaTpUBaeT 00CYX/ICHUE U IPUHATHE
nonpaBok K CTaryTy, XOTsI OHU BCTYIAIOT B CHJIYy B COOTBETCTBUH C TPEOOBAaHUSMU 1O AalbHEHIIICH
paTudUKaIUK, HaJaraéMbIMUA CTaThel 1212,

e. Mepuvl nakazanusa u ux ucnojiHenue

B cootBercTBum ¢ mpuanmnom nulla poena sine lege (ct. 23), Cyx OyaeT BBIHOCHUTH JIUIIL T€ TIPUTO-
BOPBI, KOTOPBIE MPEIyCMaTPUBAIOT MEpPhl HaKa3aHUs, UCUEepIbIBaloNIe ycTaHOBIeHHbIE B CTaryte. K
HUM OTHOCSITCS JIMIICHUE CBOOOJIBI CPOKOM 10 30 JIET WITH MOKU3HEHHOE JIUIICHHE CBOOO/IBI, a TAaKKe

{Coc2apmaCponen3p /sAccambrensboneesConpobnonCucan /s 2a2vers3 Coman3 2oiisBsenockesl B /merase s 7-58
290 opobHoc2usConoskenuiisns nnancupopannumsCoCpaBKas seMaaMKerncaB2-83a1
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BO3MOJXKHBIE JIONIOJTHUTEIFHBIC MEphl B BHIe mTpadoB u KoHucKarmu (cT. 77). CMepTHas Ka3Hb HE
npexycMoTpena, ogHako B CrartyTte nemaercs 3asBieHue (ct. 80) o TOM, 94TO OH HE 3aTparuBaeT
MPUMEHEHHE TOCyNapCTBAaMH Mep HaKa3aHWs, YCTaHOBJICHHBIX HMX HAIMOHAIBHBIM 3aKOHOJATEINbC-
TBOM; CJIE/IOBAaTeNbHO, HEeBKIOueHHe B CTaTyT CMEpPTHOW Ka3HM HE OKa3blBaeT BIMSHUS Ha
MIPUTOBOPBI, BBHIHECEHHBIE B COOTBETCTBHUHM C HAIMOHAJIBHBIM IIPABOM B pe3yJbTare CyneOHOro
pa3duparenbpCTBa B Cy/1aX rOCy1apCTB-Y4aCTHHKOB.

B Yactu 10 ("Hcnonnenue") paccmaTpuBaeTcsi MpPHUBEIEHUE ASTHX IMPUTOBOPOB B HCIOJIHEHHUE.
OO0s3arenbcTBa, BO3HHUKAIOIIME B CBA3M C 3TOM YacThio, MOXKHO pa3JeluTb Ha [BE TPYIMIbL.
O0s3arenbcTBa, OTHOCSIIMECS K HaNOXKEHHMIO TpadoB M Mep MO KOH(UCKAIMM, MPEIIHCaHHBIX
Cynom, kacawtes gcex eocydapcems-yuacmuukog (c. 31). Omaako 00s3aTenbCTBA MO HUCTIOTHEHHUIO
MIPUTOBOPOB K JIMIIEHUIO CBOOOBI KACAIOTCS UL MeX 20CYyO0apCme-yuacmHuKo8, Komopbie NPUHsIU
peuwienue no3eoaums 0movleams dmu NPU208OPsl HA UX MEPPUMOPUL.

i) Ilpuem 3akniouennvix

Cyn Ha3HAYUT roCyIapcTBO, B KOTOPOM OyJeT OTOBIBAThCS HaKa3aHWUE B BHJE JHUIIEHHUS CBOOOIBI,
BBIOpAB €ro U3 MepeyHs rocyaapcTs, yBeaoMuBIIUX Cya 0 cBOed FOTOBHOCTH MPHUHSTH JIUL, KOTOPHIM
BbiHeceH mnpuroBop (ct. 103(1)(a)). Ilockonmpky OT Ha3HAYEHHOTO TroCyAapcTBa Tpedyercs
He3aMeUIUTeNnbHO HH(popMupoBath Cya O TOM, COIJalIaeTcsl JIMW OHO C 3TUM Ha3HayeHUeM (CT.
103(1)(c)), MOXHO moJarath, 4YTO TOCYJAapCTBO He O00S3aHO NPUHUMATH JIOOOTO0 KOHKPETHOTO
3aKJIFOUEHHOT0, €CJIM OHO HE BBIPA3UT SIBHO CBOETO COTJIACHS Ha ATO.

w  O0s13aTesIbCTBO, OTHOCSIEeCS] K MCIOJHEHMI0O HAa HAIMOHAJIbHOM YPOBHE BbIHECEHHBIX
MYC npuroBopoB K JHIIEHUIO CBOOOJBI, KacaeTcsl JUIIb TeX rOCyJIapcTB-y4aCTHHKOB,
KOTOpbIe 100poBO/IbHO yBeaoMAT Cya 0 cBoeil TOTOBHOCTH NPHHATH JHI, KOTOPbIM
BbIHECEH NPHUIOBOP. JTH 0053aTE/IbCTBA He NMPUMEHSIIOTCS K NMPUTrOBOpPaM, BbIHECEHHBIM
HAIMOHAJIBHBIMH  CyAaMH TIocJe CcyAe0HOl  mpoueaypbl, OCYIIECTBJIEHHOH Ha
HAIHOHAJILHOM YPOBHe.

O06s13aTenbeTBa, KOTOphIE OepeT Ha ce0si roCyAapCTBO-yYaCTHHUK, COTJIAIasiCh MPUHATh 3aKIIOUYEHHBIX,
npuroBopeHHbIX CynoM, pa3baCHAIOTCA HIKE. [ BCTYIUIEHUS 3TUX 00s13aTeNIbCTB B CHITYy TpeOyercs
JIONIOJTHUTENIBHOE U3BSBICHUE COTJIacusi IOMUMO TOr0, KOTopoe jaaercs npu parudpukamuu. [lostomy
J1r00ble M3MEHEHHUs] HAllMOHAIBHOTO 3aKOHOJATEIbCTBA WM MPaBHJI, KOTOPbIE TOCYAapCTBO-YUYaCTHUK
couTeT He0OXOAUMBIM MPOU3BECTH B CBETE 3TUX 005A3aTENBCTB, CIEAYET PACCMATPUBATH OTAEIBHO OT
T€X, KOTOpbIE COCTaBJAIOT 4YacTh HMILIeMeHTauuu CraTyTa Kak TakoBOro. ['ocymapcTBO MOKET
patudupoBaTh M, MpH HEOOXOAWMOCTH, MPUHATH HMMIUIEMEHTHPYIOIIEEe 3aKOHOAATENbCTBO, HE
Kacasich 00s3aTENbCTB, pacCMaTpUBAEMbIX HIDKE. MeXAyHapoaHble 00S3aTeNbCTBA, KOTOpHIE
NpUHUMaeT Ha ceds rocyaapcTtBo, patudumupys CTaTyT, U KOTOpPBIE MOTYT IOBIEYHh 3a COOOM
HEOOXOMMOCTh B OCYIIECTBICHHMH 3aKOHOJATENBHBIX MM KOHCTUTYIHOHHBIX HM3MeHeHHui (c. 7),
OTJIMYHBI OT TEX, KOTOpPbIE KacaroTCs JOMOJHHUTEIbHBIX O0S3aTENbCTB T'OCYIapPCTB-YYaCTHUKOB,
MPUHUMAIOIIUX 3aKIIOYEHHBIX. [IOCKOJIIBKY MOXET NPOWTH HECKONbKO JieT, mpexiae dyem MVYC
BBIHECET CBOM NEpBBII MPUTOBOP, MOJHUMAEMBIE 3/I€Ch BOIPOCHI MMEIOT BTOPOCTENIEHHOE 3HAUYEHHE.
OTO He O3HayaeT, YTO TrOCyJapCTBa-y4aCTHUKM HE MOTYT IIOJKeNaTh cJelaTb COOTBETCTBYIOLIEE
3asdBJICHME IIPU MM BCKOpe mocie partudukanuu. Takoe 3asBiICHME MOXKHO paccMaTpHBaTh Kak
€CTECTBEHHOE IPOJODKEHHE OOIIeld MOINEpKKU TocyaapcTBaMu-ydacTHukamu Cyna, a ydacTtue
rOCyJapCTB, HAXOJSIINXCA B PAa3IMYHBIX reorpaUuecKkux PEermoHax W MMEIONIMX Pa3JInYHbIC THIIbI
MIPaBOBBIX CHCTEM, B pEXKUME 3a/iepKaHus , onpeesneHHoro Cynom, Nog4epKHET UX MPUBEPKEHHOCTh
OOIIECTIPUHSATHIM LIEHHOCTSIM, JIeXKAIM B ocHOBe CTaTyTa.

i) O6a3amenvHblil Xapaxkmep nPUz08opa u yciosus, 0208apusaemvle 20Cy0apCcmeamu

Boinecennsiit CyioM OpUroBOp K JIMIIEHUIO CBOOOJABI SIBISETCS OO0S3aTENIbHBIM JJIsi TOCYJapCTB-
YYaCTHUKOB, KOTOpbIE "HU MPHU KaKUX OOCTOSTENbCTBAX HE MOTyT u3MeHATh ero" (cr. 105(1)). OT0
00513aTeNLCTBO BBIMOJHSETCS "¢ COOIOAEHUEM YCIOBUM, KOTOPBIE FOCYIapCTBO MOIJIO OTOBOPUTH Ha
ocHoBanuu myHkra I(b) cratem 103". Crarbs 103(1)(b) mo3Bomsier rocymapcTBy, KOria OHO
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YBECAOMIIACT CYI[ 0 CBOEH TOTOBHOCTH MMPUHUMATDh 3aKJIOYCHHBIX, YKAa3aTb YCJIOBUA TAKOI'O IMPUHATHUS.
OTH yclnoBHS JOJDKHBI OBITH cornmacoBaHbl ¢ Cymom m cooTtBercTBoBaTh Yactm 10 ("Hcmomuenue")
Craryta. Hanmaraemeie Yactero 10 orpanmueHus CyIIeCTBEHHBI M BKIIIOYAIOT B ce0s ClIeayroIee:

"Cratps 110
Paccmorpenmne Cymom Bonpoca 00 YMEHBIIICHUH CPpOKa HaKa3aHUs 110 IPUTOBOPY

1. TocymapcTBO MCMOTHEHUS! IPUTOBOPA HE MOXKET OCBOOOTHUTD JIUIIO IO UCTEUEHHsI CPOKa HaKa3aHUs
10 TIPUTOBOPY, BbIHECEHHOMY CyI0M.

2. Tonabko Cya mMmeeT mpaBoO MPUHUMATH PEIICHHE O KaKOM-THOO yMEHBIIEHUH CPOKa HaKa3zaHUS U
BBIHOCUT IIOCTAHOBJICHHE IO 3TOMY BOIIPOCY, 3aCIIyIIaB JIHIIO...

Cratbs 105

Ucnonnenune npuroBopon

2. Tompko Cya mMeeT mpaBO NMPUHUMATH PEUICHHWE 1O JIF0OOMY XOJIaTaiCTBY 00 OOKalOBaHWUU WU
nepecMoTpe. ['ocyaapcTBO MCIONHEHHS MPHUTOBOpa HE HPENSATCTBYET JIMILy, KOTOPOMY BBIHECEH
MIPUTOBOP, 00PAIIATHCS € JTIOOBIM TAKMM XOAaTaiicTBOM".

w  BblaBuraempie rocy1apcTBOM-y4acTHUKOM YCJIOBUSI PUHSATHS UM 3aKJII0OYEHHBIX HE MOTYT
3aKJII0YaThCS B TOM, 4YTOOBI IOCYyAapCTBY MCIIOJHEHHUS] NPUIOBOPa ObLIM NMPeEI0CTABJIEHbI
MOJITHOMOYHSI BJIMSITh HAa MPOJOKHUTEIbHOCTH JIMIIEHUS] C€BOOOABI WM NPUHUMATH
peuieHus M0 KAKMM-JIN00 XoaTaiicTBaM 00 00:KaJI0BAaHNHU U IlepecMOTpe PUroBopa.

[ToMrMO OCHOBHBIX 00S3aTENBLCTB, YKa3aHHBIX BhINIE, cTaThs 110 mpemycMaTpuBaeT OCHOBHBIC
MpoLEeAyphl M CTaHAAPTHI, corjacHo KoTopeiM CyIl mepecMaTpuBaeT MPUTOBOPHI U MPUHUMAET
BO3MOXXHBIE pelIeHHss 00 YMEHBIICHHH CpOKa Haka3aHws. [ ocymapcTBa HWCIOTHEHHS IMPHUTOBOpa
00s3anbl, o cratbe 103(2)(a), yBemomuth Cya 0 "mOOBIX 00CTOSITETHLCTBAX, BKIIFOYAS BBITOJHEHUE
TOOBIX YCIIOBHIA, COTJIACOBAaHHBIX B COOTBETCTBHH C ITyHKTOM 1, KOTOpBIE MOTYT (DU3HUECKHU MTOBIIUATH
Ha YCJIOBUS WJIH TPOJOJDKUTEILHOCTD JIMIIEHUS ¢cBOOObI. Cyll yBeIOMIISIETCS HE MEHee 4eM 3a 45
JTHEH 0 HAJIMYMH JIFOOBIX TAKMX OOCTOSATEIBCTB, KOTOPBIE MOTYT OBITh MU3BECTHBI MJIM KOTOPBIE MOKHO
ObUTO TpeaBUAETh. B TedueHuwe 3TOro mepuoaa BPEMEHH TOCYAAapCTBO HCIOJHEHHUS MPUTOBOpa HE
MpeapUHUMAET ACUCTBUN, KOTOPbIE MOTJIM Obl HAHECTH YUIEPO BBIMOJIHEHUIO UM CBOMX 00S3aTENbCTB
cornacHo cratbe 110",

Ecmu Cyn "He MOXET COTJacuThCsl ¢ 00CTOSITENbCTBAMH'", O KOTOPBIX 371€Ch TOBOPUTCS (€CJIM OHH,
Hanpumep, MpoTHUBOpeUaT cTaHaapTaM, yctaHoBieHHbIM B Yactu 10), Cya MokeT Ha3HauuTh JIpyroe
rocynapctBo wucrnonHeHus: mpuroBopa (ct. 103(2)(b)). OH Takke MOXKET OCYIIECTBUTH HOBOE
Ha3Ha4YCHHWE B OTBET Ha MPOCKOY 3akimrodeHHOTOo (cT. 104(2)). B xaxmom u3 3tux ciaydaeB Cya MOXKET
00paTUThCA K TOCYapCTBY UCIIOIHEHUS IIPUTrOBOpa ¢ MPOChOOH 0 COTPyIHHUYECTBE B NIEPEBOIC JIULIA,
KOTOPOMY BBIHECEH IIPUTOBOP.

IToCKONBKY YCIOBHS MPUHATHS 3aKJIIOYCHHBIX HE MOTYT 3aTpardBaTh MPOIAODKUTEIBHOCTD JTHIICHHS
cBOOO/IBI, HAJIO TOJIaraTh, YTO OHM KAacalOTCs TOJBKO YCJOBHIA, B KOTOPBIX OHO OTOBIBacTCs. OMHAKO
nocieaHre Takke orpannuuBaiorcs Craryrom. Craths 106 ycraHaBiuBaer oOs3arenbHbie s Cyna
CTaHJIAPThl OCYIICCTBJICHUS HAJI30pa, KOTOPBIE OH JOJIKCH Yy4YeCTh, NMPEKIE YEM COTJIACHTBCS C
KaKUMH-THOO0 YCIOBUAMH, TIPEUI0KEHHBIMH B COOTBETCTBUU co ctarberd 103(1)(b):

"l1. McnonHenne Haka3aHWs B BHJE JIMIIEHUS CBOOOABI ocyliecTBiseTcs moi Hamzopom Cyna u
JOJDKHO COOTBETCTBOBATL INHMPOKO MPHU3HAHHBIM MEKAYHAPOAHBIM JOTOBOPHBIM CTaHAapTaM
o0palIeHus ¢ 3aKII0YCHHBIMU.

2. YcnoBus TUIIEHHUs] CBOOOIBI PEryINPYIOTCS 3aKOHOJATEIbCTBOM TOCYAAPCTBA MCIIONHEHUS TPUTO-
BOPa U JOJDKHBI COOTBETCTBOBAThH IIMPOKO MPU3HAHHBIM MEXyHAPOJIHBIM JOTOBOPHBIM CTaHAAp-
TaM OOpallleHHs C 3aKJIIOYSHHBIMU; 9TH YCIIOBHS HHM B KaKOM cilydae He OyayT Oosee Win MeHee
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ONMaronpusTHEIMU, YeM T€, B KOTOPBIX COJEpPXATCs 3aKIIOYCHHBIE, OCYKICHHBIE B TOCYIapCTBE
VCIIOJTHEHMSI IPUTOBOPA 33 COBEPIIECHNE aHAIOTUYHBIX NTPECTYIUICHUN.

3. [lepenucka MeXx 1y JIMIIOM, KOTOPOMY BbIHECEH TIPUTOBOP, U Cy0M SBJISETCS OSCIPENATCTBEHHON U
KOH(UACHIIHATBHON "

"[[lupoko mpu3HAHHBIE MEXKIYHApOJIHbIE TOTOBOPHBIE CTAaHAAPTHl OOpalIeHHs] C 3aKJIIOYEHHBIMU"
BKJIIOYAIOT COOTBETCTBYIOIIUE MOJOKEHHSI TJOKYMEHTOB, IEPEUUCIICHHBIX Ha cTpaHuLe 35.

HNmenno B 3tux pamkax Cyl MOXET COINIacCUTbCA HA YCJIOBUS, IPEIJIOKEHHbIE T'OCYAApCTBAMHU B
coorBercTBuUM co cratbei 103(1)(b). 'ocymapcTBa, B KOTOPBIX CYIIECTBYIOT KOHCTUTYLIHMOHHBIE
3ampemieHrs TMOXU3HEHHOTO JIHMIIEHUS CBOOOABl (c. 12) MOryT mokenarb OTPaHUYUTHh CBOIO
TOTOBHOCTH NMPHHUMATh 3aKITIOUEHHBIX NMPHEMOM TOJIBKO TEX 3aKIIOYCHHBIX, KOTOPbIE HE OTOBIBAIOT
MIPUTOBOPA K IMTOXKU3HEHHOMY JIMIICHUIO CBOOO/IBI.

ii1) Yeonoenoe npecnedosanue, évioaua u nepesoo nuy, KOMOPbLIM GbIHECEH RPU20BOD

B Teuenme mnepuosma nMIIEHUS CBOOOJBI JIMIO, KOTOPOMY BBIHECEH IIPUTOBOP, HE MMOJUICKHT
YrOJIOBHOMY IIPECJIECIOBAHUIO, HAKa3aHHIO WIIM BbIaye TPETbeMY TOCYAapCTBY 3a JIOObIE JesHUS,
COBEpILIEHHBIE 3TUM JIUIIOM JI0 €r0 Iepeady rocy1apcTBy UCIOIHEHUs Ipurosopa, eciau Cyz He Jact
Ha 3T0 cornacue (ct. 108(1)). D10 OrpaHuuyeHue nepectaer ACMCTBOBATH, €CIU JIMIO, KOTOPOMY
BBIHECEH INPUTOBOpP, MO COOCTBEHHOM BOJE HAXOAUTCS HAa TEPPUTOPUHM TOCYAApCTBA HCIIOIHEHMS
npuroBopa Ha MpoTspkeHuM Oonee 30 1HEH mocime OTOBITMS MM BCEro CpoKa HaKa3aHUs WIH
BO3BPAIIAETCS] HA TEPPUTOPHUIO I'OCYJApCTBa MCIOJHEHHs IPUTOBOpa IOCJIE TOro, Kak MOKHUHYJIO ee
(ct. 108(3)). Ecniu roBoputh Gosiee 060011eHHO, JTUII0, KOTOPOMY BBIHECEH TIPUTOBOP, HE SBIISIONICECS
IpaXJaHMHOM TOCYZAapCTBa HCIIOJIHEHHS MPUTOBOpA, MOXET MO OTOBITMM HaKa3aHUs OCTaThbCsA Ha
TEPPUTOPUN TOCYAApPCTBA HCIHOJIHEHUS NPUTOBOpA C €ro paspelieHuss WIM OBITh HEepeaaHo
rOCyJapCcTBY, KOTOpOe 00S3aHO WM COTJIACHO MPHUHATH ero. [lojkenaHus nuua JOJDKHBI MPH 3TOM
yuutbiBathes (cT. 107(1)).

v) Iobez

B cimyuae mobera ¢ TeppUTOpPHH TOCYJapcTBa HCIOJIHEHHsS HPUTOBOpa 3TO TOCYAAPCTBO JIOJKHO
npoKoHCYIbTHpOBaThes ¢ CynoM. ['ocyaapcTBo ucnonHenus npurosopa win Cya MOryT oOpaTHThCS ¢
npocb00ii 0 mepeaaye 3TOro JMi@a U 0 TOM, YTOOBI OHO OBLIO JOCTABJICHO B FOCYIAPCTBO HCIIOTHEHUS
IPUTOBOpA UJIM B IPYTOe TOCy1apcTBO, Ha3HaueHHoe Cyaom (ct. 111).

v) HUcnonnenue pewenuii 0 wumpaghax u KOHQUCKAYUOHHBIX MePax

Crates 109 pacmpocTpaHseT Ha TocyJapCTBa HCIOJHEHHS TPUTOBOpAa 00S3aTENbCTBO HCIOIHSTH
pemenust o mTpadax U KOHPUCKAITMOHHBIX Mepax, BEIHECEHHBIX CyZ0M B COOTBETCTBHUHU CO CTAaThEi
77(2):

"1. T'ocymgapcTBa-y4acTHUKH OOECIIEUMBAIOT MCIIOJHEHNE PEelIeHUH 0 mTpadax U KOHPUCKAIMOHHBIX
Mepax, BeiHeceHHBbIX Cynom Ha ocHoBanuu Yactu 7, Ge3 ymepba mis mpaB bona fide tperhux
CTOPOH U B COOTBETCTBHM C MpPOLEAYPOH, MPEAyCMOTPEHHONW MX HAIMOHAJIBHBIM 3aKOHO/ATENb-
CTBOM.

2. Ecnu rocynapcTBo-ydyaCTHHK HE MOXKET OOECHEUHTh pelleHHs O KOH(UCKAIMM, OHO NMPUHUMAET
Mephbl K B3BICKAaHHIO J10X0J10B, UMYILECTBA WM aKTHBOB, MOUIEKAIIMX KOHPHUCKAIUU 110 PEIICHUI0
Cyna, 6e3 ymep6a st mpaB bona fide TpeTsux cTOpOH.

3. UmymiecTBO WM AOXOMABI OT MPOJAXXH HEABIKMMOTO MMYIIECTBA MM, B COOTBETCTBYIOUINX CITY-
qasix, OT MPOJaKi MHOTO UMYILECTBA, KOTOPOE MOJIyYeHO TOCYAapCTBOM-YYaCTHUKOM B Pe3yJIbTaTe
ucnoiaHeHust uM pewenus Cyna, nepenatores Cynay."

w  O0s3bIBasi roCcy1apCcTBAa-y4aCTHHKOB MCHOJHATHL pewiennss MYC o mrpadax u KoHpUCKa-
HHOHHBIX Mepax, crarbd 109 npeamoJsiaraer, 4ro rocygapcrsa OyayT HMeTb 3aKOHBI,
M03BOJISIIOIHME IPOU3BOAUTE cOOp ITpadoB nin KoH(pHUCKaNKIO, pelieHne 0 KOTOPbIX ObLI0
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BbIHeceHO Ha ocHoBaHuu Yactu 7 Crartyra. [IpenycmaTrpuBarores npoueccyajbHble pa3/iu-
YHs B COOTBETCTBHM C HANMOHAJIbHBIM 3aKOHOAATEIbCTBOM.

w B oriiMyue OoT HCHOJIHEHHS] PUTOBOPOB K JHIIEHHIO CBOOOAbI, KOTOPbIe KACAKTCHA TOJbLKO
roCy1apcTB-y4aCTHHUKOB, 100POBOJbHO NPHHUMAKIIUX 3aKJIIYEHHBIX, cTaThs 109 npume-
HfIeTCSl KO BCEM roCyAapcTBAM-Y4aCTHHUKAM.

CormacHo crarbe 77(2)(b) koH(pHCKAIUs MOXET KacaTbCsi "MOXOJOB, HMMYIIECTBA W aAKTHBOB,
MOJYYCHHBIX TPSIMO WM KOCBEHHO B pe3yJbTaTe MNPECTYIUICHUS [B CBSI3U C KOTOPHIM BBIHECCH
npuroBop]". Bo MHOrmX rocynapcrBax yxkKe CYIIECTBYIOT 3aKOHBI, KAaCalOlUECs BBISBICHHUS U
KOH(UCKaLMU Takoil coOCTBeHHOCTH. ['ocyaapcTBam Takke MOXKET OBbITh HallpaBlieHa Mpockda o
3aMOpa)XMBAaHUM AaKTHBOB II€pe]] BO3MOXHBIM pacHopspDkeHMeM o KoHouckammu (c. 18) u o
BbIMOJHeHNH pemeHuit Cyna OTHOCHTENIBHO Bo3MelleHus yiepba mnoctpamaBmuMm (cT. 75(5)).
[Tocneqnee OynmeT cBsizaHO, BO-TIEPBBIX, C 3akimodeHWsMu Cyla o macmrabe W pasmepe Jr0oro
ymiep6a, yOBITKOB W Bpella, MPUYUHEHHBIX ITOTEPIIEBITNM, WK B WX oTHomeHuu (ct. 75(1)), a Bo-
BTOPBIX, C BBINOJIHEHHEM IIOCTAaHOBJICHHS HETOCPEJACTBEHHO IO OTHOIICHHWIO K OCYXJEHHOMY O
BO3MEIICHHH yiepOa B Hajiexkamei popme (pecTuTynms, KoMneHcamnus, peadmmraius) (ct. 75(2)).

W B HanMoHAJIILHOM 3aKOHOJATEJbCTBE AOJLKHbI ObITh TMOJI0KEHHUSs], TMO3BOJISIIONINE €My
0TBeYaTh HA NMPOCHObI 0 COTPYAHHYECTBE, KacawueMcsi BcexX (pOpM pPecTUTYIHH, KOMIIEH-
calluy M peadMJIMTALMM, IPe1ycMOTPpeHHbIX B CraryTe.

B. IOINIO/THUTE/IBHOCTH

B cratee 1 npoBosrnamaercs, uro MYC "npononHseT HallMOHAIbHBIE OpraHbl YTOJOBHON IOCTUIIMH'".
Bo BpeMms meperoBopoB, MPOBOJUMBIX € IeJbi0 BbIpaOoTku CTaTyTa, OBLIO MPUHATO €IUHOIYLIHOE
pellieHre, 4TO OCHOBHAs OTBETCTBEHHOCTb 3a PACCIIEJOBAaHUE IPECTYIJICHUH, MOANAAAIOUINX II0A
topucaukimio Cyna, U cyaeOHoe IpecieJOBaHue BUHOBHBIX JIEKUT HAa HAIlMOHAJIBHBIX OpraHax yro-
JIOBHOM rocTULIMM. B pesyibrare, HE cuuTas TeX ClIydyaeB, KOTJa rOCyAapcTBO JOOPOBOJIBHO IepeiaeT
neno B MYC unm 6e3zaeiictByeT (c. 34), Cya OyaeT ocylecTBIsATh CBOIO COOCTBEHHYIO FOPUCIUKITUIO
TOJIBKO B CIy4asx SIBHOTO HEXeJAHWs TOCyJapCTBa MM €r0 HECIIOCOOHOCTH MPEANPHHATH JI0JIKHbIC
neiictBust. [lpm ocymectBiennn cBoedt topucnukuuu Cyn Oymer JeicTBoBaTh B JIOTIOJTHEHHE
TEPPUTOPUAIIBHON M HAIMOHAJIBHOW YTOJOBHOM ropucouxyuu, xotopas umeercs y Iocynmapcts-
YYaCTHHKOB; OTPAHUYHB TaKOE€ OCYIIECTBIIEHHE CIyYasiMH HECIIOCOOHOCTH WJIM HEXEJaHUs rocyapce-
TBa, CTaTyT NoKa3biBaeT, YTo CyJl HE ABJIAETCS TAKXKE MPOCTHIM MPOJOJKEHUEM cucmem HalMOHab-
HOM yrosioBHOM tocTuimu ['ocyrapcTB-yyacTHUKOB. OH HE 3aMEHSET U He BHITECHSET HAallMOHAJIbHbIC
cyasl. [ononnumenshocmb — TaK XapakTepusyercs Takoe oTHomeHne MYC k HalMoHaJlbHOU
IOPUCIUKIIMN: OHA PETYIMPYETCs MPOoLEeAypaMH IPUEMIIEMOCTH, OITUCBIBAEMBIMH B cTaThe 19 (a Takxke
B cTathbe 18), B To Bpems Kak B cTaThsx 17 u 20 CraryTa u3/1aratoTcsi OCHOBHbIE KPUTEPHUHU.

I'ocynapcTBa-yyaCTHUKM MOTYT B CHJIY LIEJIOTO psijia IPUYMH MPEAIOYecTb, YTOOBl OCYIIECTBISIIACH
fopucaukiyst MYC, a He uX COOCTBEHHBIX CYJOB B KaKOM-TO KOHKPETHOM ciy4dae. Tem He MeHee,
CraryToM mnpeanoyaraercs, 4ro B OOJIBIIMHCTBE CIy4aeB TOCYJapCTBa IMPEANOYTYT, YTOOBI HX
COOCTBEHHBIE OpIaHbl BJIACTU OCYILECTBISUIM IOPUCAMKIMIO 1O OTHOIIEHUIO K MPECTYIUIEHUSM, B
KOTOPBIX 3aMelIaHbl MX IpakKJaHe WM KOTOpble ObUIM COBEpPUICHHI Ha WX TeppuTopuu. Ecmu nemo
paccMaTpuBaeTcs WM ObUIO PacCMOTPEHO HA HALMOHAIBHOM YpOBHE 3()()EKTUBHO M TaK, KaK 3TO
IpeIyCMaTpUBACTC KPUTEPUSIMU MPUEMIIEMOCTH, HEOOXOJUMOCTb B OCYIIECTBICHUU FOPUCIUKIUU
Cyna u BbITEKarollas U3 3TOro 0OS3aHHOCTb COTPYAHMUYATh HE BO3HMKAIOT. [lo3TOMy monHOe moHM-
MaHMe JEHCTBHsS MeXaHH3Ma HPUEMIIEMOCTH MO3BOJMT TOCyAapcTBaM OBITh YBEPEHHBIMH, YTO HX
IOPUCIUKIIMM HE KOCHYTCSI Kakue-Tnbo HeOnaronpusaTHble BbIBOABI Cyla OTHOCHTENBHO IpHeMIIe-
MOCTH.

w  IlonoxkeHusi 0 JAONMOJTHUTEJIBLHOCTH COEP:KAT HOPMbBI, B COOTBETCTBHH ¢ KOoTOpbiMH Cyn
OyleT MPUHUMATH pPelieHHe 0 TOM, MOKET JIM OH BeCTH pacciieOBaHUe M OCYILIECTBJISATH
cyae0HOe TpecieI0BaHHE MO KAKOMY-JIHM00 KOHKpeTHOMY jeiay. ['ocymapcrBa-y4yacTHHKH
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AO0JIZKHBI MEPECMOTPETh HAIMOHAJBHOC 3aKOHOJAATECJIbCTBO B CBE€TE€ 3TUX HOPM /A TOro,
YTOOBI COXPAaHUTb WPUCAUKIHUIO HA HAIMOHAJIBbHOM YPOBHE M H30exKaTh pelieHusa 0 ToOM,
4YTO 1€J10 ABJSACTCH NPUEMJIEMBIM JISI PACCMOTPEHHUSA CyI[OM.

1. KPUTEPHHU IIPUEMJIEMOCTH
B cratee 17(1) manbl KpUTepuu MPUEMIIEMOCTH ISl YETHIPEX CUTYAI[Hil:
1. ...Cyn ompenenserT, 9To J1eJI0 He MOXKET ObITh IPUHSATO K IPOU3BOCTBY B TEX CIydasXx, KOT/a:

a) JaHHOE JEeJ0 paccienyercss WIM B OTHOIICHWHM HEro BO30Y)KIEHO YrOJIOBHOE MpeciieZIOBaHHE
roCyJJapCTBOM, KOTOpoe O0JIajjaeT B OTHOUICHWH HETO IOPUCAMKIMEH, 32 MCKIIOUEHHEM CIydaes,
KOTJa 3TO TOCYIAAapCTBO HE >KENaeT WM He CIOCOOHO BECTH pAacCleOBaHHE WM BO30YAUTH
YTOJIOBHOE ITPECiIeJOBaHUE JOKHBIM 00pazoM;

b) meno paccinenoBaHO rocyaapCTBOM, KOTOPOE O0JaNaeT IOPHUCIAMKIMEH B OTHOLICHHH HETO, W 3TO
rOCYJapCTBO PELIMJIO HE BO30YXKAAaTh B OTHOLICHWH JIUIA, KOTOPOTO 3TO KAaCaeTCs, YrOJOBHOTO
NpecieIOBaHus, 32 MCKIIOYCHUEM CIy4aeB, KOT/Ia 3TO PEIICHHE CTaj0 pPe3yJbTaTOM HEeXeTaHUs
WJIM HECTIOCOOHOCTH TOCyAapcTBa BO30OYAUTH YrOJOBHOE IIPECIeI0BAaHUE TOJKHBIM 00pa3oM;

C) JMII0, KOTOPOTrO 3TO Kacaercs, y>ke ObLIO CyJMMO 3a MOBEJCHHE, KOTOPOE SIBISETCS HPEeIMETOM
JAHHOTO 3asBJICHUS, W TIpOBEJeHHE cyaeOHoro pasouparensctBa CyaoM He paspemiaercss Ha
OCHOBaHMWM NyHKTa 3 cTaThu 20;

d) memo He sBISETCS OCTATOYHO CEPhE3HBIM, YTOOBI OMpPAaBIBIBATH JaJbHEUIINE IEHCTBUS CO
ctoponsl Cyna.

B cratee 17(1) MOXKHO cpa3y ke BBLACIHUTH IBE OCHOBHBIX YepPThl. BO-TIepBBIX, B HEW MEPEUHCIISIOTCS
4eThIpe OOCTOSATENLCTBA, MPU KOTOPHIX MO ey, KoTtopoe Obuio mepenano Cyay, OyAeT MPHHATO
pemenre o ero HempuemsiemocTH. [lyHkr 1(d) kacaercs cepbe3HOCTH Jella W OTIMYACTCS OT
MPEIBIAYIIUX MyHKTOB, MMOCKOJIBKY MPUMEHSIETCSI KO BCEM JienaM, nepeaanubiM Cyiy, a He TOJBKO K
JieJiaM, B OTHOIIICHUH KOTOPBIX HAIIMOHAIBHBIC OPTaHbl BIIACTH OCYIIECTBIISIOT WU YK€ OCYIIECTBHIIH
nporieccyaibHblie neicTBus. [IyHKTHI ke 1(a-C) TeCHO CBsI3aHBI APYT C JPYrOM M MPUMEHSIOTCS B TEX
cilydasix, Korja cyneOHOe NpeciieZlOBaHHE OCYIIECTBISETCS WM YK€ OBUIO OCYIIECTBIEHO Ha
HaIlMOHAJIBHOM YpoBHE. [yi1 TOro 4ToOBl JIydlle MOHATh, YTO A3TO O3HAYAeT JUI HAIlMOHAJIBHBIX
CyIIeOHBIX CHUCTEM, HeOOXOMMO MPOaHAIM3UPOBATh 3HAUCHUE CIIOB '"He Jkemaer" u "He crocoOHO", a
takke crateio 20(3) (c. 35).

Bropas xapakrtepHas 4epTa 3akKirO4aeTCs B OTPUIAHHHU, COIepKamemcs B (OPMYIHUPOBKE CTaThH
17(1) ("... neno He MOXeT OBITH MPUHITO K IPOU3BOACTBY B TEX clyyasix, Koraa ...). [Ipencrasisercs,
YTO 3TO CIYKUT yKa3zaHHEM Ha TO, 4TO jena, He ynoMmsHyTsle B crathe 17(1)(a)-(d), Moryt ObITH
MPUHATHI K TPOU3BOACTBY. [Ipu yCclIOBUM 1OCTAaTOUHOM CEpbEe3HOCTH TaKHE JIejia MOTYT MOSBUTHCS NpU
HAJIMYUHM YeThIpeX 00CTosATeNbCTB. IlepBoe m Hambosee OueBHUIHOE 3aKIOYaeTcs B TOM, YTO HET
HUKAKOro OTBETa M JIeJI0 HE pacciefyeTcss U He ObUIO paccieloBaHO U B OTHOIIEHUM HETro He
OCYIIECTBISICTCS U HE OCYIECTBIISUIOCH Cy/I€0HOTO MPECIeI0BaHNs CO CTOPOHBI TOCYAapCTBa, KOTOPOE
o0najaer IOPUCIUKIMEH B OTHOUIGHWHM HEro. BTopoe 0OCTOSATENBCTBO — COOTBETCTBYIOIIEE
TOCy/IapCTBO WJIM TOCYAapCTBa JOOpOBOJBHO Tepenator topucaukmmio MYC. Hu To, HU mpyroe,
Ka)XeTcsl, He MPECTaBIsIeT COO0N HUKAKOW CI0KHOCTU. TpeThbUM 0OCTOSITENbCTBOM SIBJISIETCS CITydaii,
KOI'Jla MpecTyIUIeHUs, NmoAnafaromue noja opucaukuuo Cyna, NpecienyroTcs B paMKax CIUIIKOM
y3KOTO 3aKOHOAATEIBHOIO pEeXHMa; HEOOXOAMMOCTh JOCTATOYHO IIMPOKOTO HAIMOHAIBHOTO
3aKOHO/ATEIbCTBA paccMaTpUBaeTcsl HUke Ha C. 38-43. YeTBepThIM OOCTOSTENHCTBOM SBIISETCS
MPEIOCTaBIIEHUE TOCYJAapCTBOM MM TOCYJIAapCcTBAMHU aMHUCTHHM JI0 ocyxkaeHus. CratyT He
paccMaTpuBaeT HEMOCPEACTBEHHO CIy4yal aMHUCTHH, TMPEIOCTaBIsIEMO B COOTBETCTBUH C
HAI[MOHAIBHBIM 3aKOHOJATELCTBOM, W BIIMSHHWE TaKOW aMHHCTHM Ha MPHUEMIIEMOCTb AeN s
OpUHATHS K 1pon3BoAcTBY Cy/ioM HE MOXKET OBITh OKOHYATENbHO COPMYJIMPOBAHA /10 BHIHECCHHS
Cynom pemnreHus 1mo 3ToMy Borpocy. Ecim "6iiaHkeTHY 0" aMHHCTHIO MOXKHO paccMaTrpuBaTh (HopMoit
0e3neiicTBUsA, U3 KOTOPOW BBITEKAeT MPUEMIIEMOCTh Jeja s NMPUHATHS K mpou3BoacTBY Cymom,
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TaKXKe BEPOSTHO, YTO AMHHCTHS, TNPEJOCTABICHHAS B KOHTEKCTE JCSITEIBHOCTH "KOMHUCCHH IIO
YCTaHOBJICHUIO MCTHHBI", MOXKET paccMaTpuBaThCs Kak 'pacciieioBaHue", 3a KOTOPHIM TOCJIEI0BAIIO0
penrenue bona fide He OCYIMECTBIATH MPOIIECCyATbHBIC TEHCTBUS C 1Iebio coriacHo ctathe 17(1)(b).
KakoBa Obl HU ObLTa CHTyalusi B CBSI3U CO CIydasiMH aMHUCTHH, MPEIOCTABICHHON 10 OCYXICHHUS,
NPECTaBISIETCS BIIOJHE OYEBHIHBIM, YTO MEpbI, NMPUHUMAEMbIE IIOCIE OCYXKICHHs, TaKue Kak
YCIIOBHO-JTOCPOYHOE OCBOOOXKJCHHE IO/ YECTHOE CJIOBO, MOMWJIOBAaHHE MM COKpAIIEHHE Pa3MepoB
CpOKa Haka3zaHWs (CMAr4eHUE Haka3aHWs) IOcie OOBHHHUTEIBHOTO MPUTOBOPA, BHIHECEHHOTO B
CTPOTOM COOTBETCTBUHU C HOpMaMH OECHPUCTPACTHOCTH U TOOPOCOBECTHOCTH, MPEyCMATPHUBACMbIMU
CraTtyTom, HaxosTcs 3a npeaenamu cdepst aeiictsust crateu 17(1)(c) u crathu 20 CratyTa (c. 35).

Ecim Cyx mpuHHMMaeT pemieHwe, 4To JeN0 MOXET OBITh NPUHATO K IPOU3BOJCTBY, BO3ZHUKAET
00513aHHOCTh TrocyaapcTBa coTpyAHudare ¢ CyaoM IpU OCYIIECTBIEHHMM WM paccielOBaHus U
YTOJIOBHOTO MPECIIEIOBAHMS.

a. Hescenanue
Cratps 17(2) npenycmaTpuBaer:

"2. UToOBbl BBISIBUTh B KaKOM-THOO KOHKpPETHOM Jene Hexenanwe, Cyln ¢ yd4eToM HajJIekaminx
MPOIECCyaTbHBIX HOPM, MPHU3HAHHBIX MEXIYHAPOIHBIM TPABOM, YUYHTHIBACT HAIUUYUE, €CIIH ITO
MIPUMEHNMO, OJTHOTO WJIM HECKOJIBKHX CIEIYIOINX (PaKTOPOB:

a) cyneOHoe pa30upaTenbCcTBO OBIIO MPOBENICHO MM MTPOBOJAMUTCS JTUO0 HAIIMOHATBHOE pelieHne ObLIO
BBIHECEHO C IIEJIBI0 OIPAIUTh COOTBETCTBYIOIIEE JIUIIO OT YrOJOBHOIM OTBETCTBEHHOCTH 3a MPECTYII-
JICHUS, TTO/NAIA0NIHE IO FOPUCIUKINIO HacTosero Cyia, 0 KOTOPBIX TOBOPUTCS B CTAThe 5;

b) umena mecto HEOOOCHOBaHHASA 3aJiepKKa C MPOBEICHUEM CyAeOHOro pa30oHpaTeiabCcTBa, KOTOpas B
CJIOKMBILUXCSI 00OCTOSITENILCTBAX HECOBMECTUMA C HAMEPEHHEM MpeAaTh COOTBETCTBYIOLIEE JHUIIO
MIPaBOCY/IHIO;

) cyaeOHoe pa30upaTeabCTBO HE MPOBOJMIOCH WM HE MPOBOJUTCS HE3aBUCUMO U OECIIPUCTPACTHO U
MOPSAJIOK, B KOTOPOM OHO MPOBOJIMJIOCH WM NPOBOJUTCS, B CIOXHBIIUXCS OOCTOSTENbCTBAX
SIBJIIETCS HECOBMECTUMBIM C HAMEPEHHEM IPeIaTh COOTBETCTBYIOIIEE JIUIIO MTPABOCY U0,

TouHoe TonKOBaHME (POPMYITHPOBOK JAHHOTO MyHKTA JIOJKHO OBITH JAHO TOJIBKO MOciie Toro, kak Cyn
OyzneT (pakTHuecKu OCyIIECTBIATh CyACOHYO MPAaKTUKY. TeM He MeHee, HEKOTOpPbIE BeII OYEBUIHBI.

w  Cyn Oyzaer npuHUMATh BO BHUMaHUE "HajyleXallye poleccyalbHble HOPMBbI, IPU3HAHHBIE MEX-
JYHapOJHBIM IIPaBOM", IIPU PACCMOTPEHUH BCEX TPEX MOANMYHKTOB cTaThi 17(2). Takue HOpMBI, B
YaCTHOCTH, OyAyT BKIIOYAaTh TaKUE€ HOPMbI, KOTOpPbIE€ CUUTAIOTCA YacTbl0 OOBIYHOIO
MEKyHapOIHOTO TpaBa.

K Ba)KHBIM KOHBEHITMOHHBIM (DOPMYITHPOBKAM OTHOCSTCS:

- BceoOmias nexnaparus npas denoBeka, ctateu 9, 10.11;

- MexIyHapOIHBIN MAKT O TPAKIAHCKUX U TMOJUTHIECKUX TpaBax, cTaThu 4, 6, 9, 14, 15;
- AdpukaHcKas XxapTHs TIPaB YeJIOBEKa U HAPOJIOB, CTATh 7,

- AMepuKaHcKasi KOHBEHIIMS [IpaB YesoBeka, craten 4, 7, 8, 9, 27;

£ £ £ £ £ %

- EBpomeiickass KOHBEHIMS O 3alUTE MpaB 4eloBeka, cratbu 2, 5, 6, 7, 15; Ilporokon 6;
IIpoTokon 7, ctateu 2, 4;

<

- XKeneBckue xouBeHmuu 1949 r., obmas craths 3 (HEMEXKIYyHAPOIHBIE BOOPYKEHHBIC KOH(-
JIMKTBI, BCE JIUIIA, HE IPHHUMAIOIINE HETIOCPEICTBEHHOTO YUaCTUsI B BOCHHBIX JICHCTBUSIX;)

w - Tperbs KeneBckas kouBeHIus 1949 r., craren 84-88, 99, 100 — 107 (MexayHapOIHBIA KOH)-
JIMKT, BOGHHOIUICHHBIE);

w - Uersepras JKeneBckas koHBeHIms 1949 r., crathu 33, 64 — 77 (MeXIyHApOIHBIH KOH(IUKT,
rpaXkIaHCKHE JINIIA);
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w - JlomomHuTenbHbIN mpoTokon [ 1977 r., ctaths 75 (MEXIyHapOIHBIH KOH(DIWKT, BCE JIMIIA,
HAXOJISIINECs BO BIACTH CTOPOHBI B KOH(IIUKTE);

w - JomonmautenbHb mpotokosn II 1977 1., cratks 6 (HEMEXKIYyHApPOIHBIM KOHQIHKT, JIHIIA,
0OBHHSIEMbIE B COBEPILICHHH MPECTYIUICHUH, CBA3aHHBIX C KOH(IUKTOM); U

W - HOpMBbI, 3anucaHHble B Craryrte (B uyacTHocTH, B YacTax 5 u 6), Takke MOTYT CIyKUThb
PYKOBOJICTBOM.

w B cootBercTBuu co crathelt 17(2)(a) Cyny mpuaercst ya0CTOBEPUTHCS B TOM, YTO CYIIIECTBOBAJIa
1enb "orpaguTh COOTBETCTBYIOIIEE JMIIO OT yrojoBHOU oTBeTcTBeHHOCTH'. Cyn OyneT nenaTh
TaKo€ 3aKJIFOYCHUE HAa OCHOBAHHMM BCEX OOCTOSATENLCTB, BKIIOUYas (PaKTOPBI, YUUTHIBAEMbIC MPHU
NPUHATAN pelIeHusT He BO30YXKAAaTh YTrOJOBHOTO TMIPECIENOBaHUS, M TO, KaKHUM 0O0pa3oM
MPOBOIMIIOCH PacCe0BaHUE HITH OCYIIECTBIISIOCh YTOJIOBHOE MPECIIeIOBAHNUE.

w B cootBerctBHE co crarkeit 17(2)(b) 3aaepkka MomKHA OBITH HE TOJBKO 'HEOOOCHOBAHHOK'", OHA
JIOJDKHA OBITH "B CIIOKMBIIMXCSI 0OCTOSITEIHCTBAX HECOBMECTHMA C HAMEPEHHEM MpeaaTh COOT-
BETCTBYIOIIIEE JINIO MpaBocyauio". MoXeT Mmokas3aTbes, 4TO JI0Ka3aTh TaKyl0 HECOBMECTUMOCTh
Oyzer MeHee OOpEeMEHHUTEIIBHO, HEeXKEIW J0Ka3aTh "Heib", 4TO TpeOyeTcs B COOTBETCTBUU CO
cratbert 17(2)(a), MOCKOIBKY HMEETCS B BUIY CKOpee OOBbCKTUBHAS HOPMa, YeM CyObEeKTHBHASI.

w  Crates 17(2)(c) Tpebyer, utobbr Cya yCTaHOBHJ Kak OTCYTCTBHE HE3aBHCHUMOCTH H
0ecIpUCTPaCTHOCTH (CO CCBUIKOW Ha COOTBETCTBYIOIIUE MEKAYHAPOIHbIE HOPMBI), TaK U TO, YTO
HOPSIIOK OCYILIECTBICHUS MPOLECCYyalbHbIX NEHCTBUIN SBJIAETCS WM SIBISJICS B CIOXHMBIIUXCS
OOCTOATENLCTBAX HECOBMECTHMBIM C HAaMEpPEHHEM IpelaTh COOTBETCTBYIOILEE JIUIO IPaBO-
cynuto. TpeGoBanue "HecoBMecTUMOCTH", a HE "1enn" AenaeT MyHKT 2(C) JOCTaTOYHO MIUPOKUM,
U, BEpPOSATHO, OH CTaHET Hauboyiee 4yacTo NpHUMEHseMbIM KputepueMm '"HecrocoOnoctu". Ilpu
TOJIKOBAaHUM COOTBETCTBYIOUIMX IIOJIOKEHUII MHCTPYMEHTOB, IepedyuciieHHbIX Bbime, Cyn,
OLIEHUBAs HE3aBUCHUMOCTh U OECTIPUCTPACTHOCTH, TOJDKEH OyIeT MPUHATH BO BHIMAaHUE:

w - (OOH) OcHOBHBIC TPUHIIUAITEI HE3aBUCUMOCTH CyI€OHBIN OPTaHOB;

w - PykoBomsmme npunnunsl OOH, kacaromyecs posid JIUI], OCYIIECTBISIOMINX CylneOHOe mpec-
JIeI0BaHuE; U

w - OcHoBuble npuHLunbl OOH, kacaromniyecst pojau IOPUCTOB.

Xots Cynm Oyner cchllaThCs Ha HOPMBI MEKIYHAapOJIHOTO TpaBa, Kacarolluecs HaJIeKalleH
MPaBOBOM MPOLEAYPHI, OTCYTCTBHUE MOJHOTO COOTBETCTBUS TaKUM HOpMaM HE MOXKET, caMo 1o cede,
SIBUTHCSI IPUYMHON PELIECHUS O MPUEMIIEMOCTH. TOJBKO €CJIM 3TO OTCYTCTBUE MPHUBOJUT K HATHUYHUIO
"menu" B COOTBETCTBUU cO cTaThell 17(2)(a) nnu Kk "HECOBMECTUMOCTH" B COOTBETCTBHHM C ITyHKTaMH 2
(b) u (c) cratbu 17 1M cONPOBOXKIAECTCS UX MPUCYTCTBUEM, OH IPUMET TAKOE PELICHHUE.

w TocynapcTBa — y4aCTHMKH J0JIKHBI IePeCMOTPeTh NMPOLeAyPbl HAMOHAJIBHOI0 3aKOHO/A-
TeJIbCTBA (BKJIIOYAS FApaHTHM HE3aBHCHMMOCTH Cy/Aeil U NMPOKYPOPOB) B CBeTe Me:KIyHa-
POAHBIX HOPM HaJJIe:Kallell MPAaBOBOW MPOLEAYPHI.

b. Ne bis in idem

Cratps 20(3) npeaycMaTpuBaeT HOPMbI, B COOTBETCTBHHU ¢ KOTOpbIMU Cy1 OyJeT IpUHUMATh pelIeHue
0 TOM, YTO JIEJI0 HE MOXKET OBITh MPUHSTH K MPOoU3BOACTBY CyIOM 1O MPUYHHE PaHEe COCTOSBIIETOCS
cyneOHOro mporecca, Ha KOTOPOM pPacCMaTpUBAIIOCh TO K€ camoe JESHUE JAPYTHM (T.e. HallMOHAJb-
HbIM) cyJoM (myHKT 1(c) crateu 17). Ecau B mynkTe 1(a) cratbu 17 roBopuTcs 0 MpOAOHKAIOIIEMCS
pacciieJoBaHUM WJIM YTOJIOBHOM IIpecienoBaHuH, a B myHkTre 1(b) — 00 yxke cocTosBIIeMCs
paccieloBaHUHU, KOTOPOE 3aBEPIIMIIOCHh PELIEHHEM He BO30Yy’KIaTh YIOJIOBHOIO MpecieloBaHus, TO B
nyHkTe 1(c) ctatbul 17 TOBOPHUTCS O COCTOSIBIIEMCSI paccie0BaHUH, KOTOPOE MPUBEIO K CyaeOHOMY
npoIeccy Ha HallMOHAILHOM ypoBHE. B cratbe 20(3) roBopurcs:
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"3. Hukakoe mu110, KOTOpoe OBLJIO CyIMMO IPYTHUM CYIOM 3a JIesTHUE, 3alpeIIeHHOE 110 CMBICITY CTaTel
6, 7 wim §, HEe MOXeT ObITh cyauMo CynoM 3a TO K€ JestHHe, 32 WCKIIOUYEHHEeM CIy4aeB, KOrna
pa3duparenbCcTBO B APYTroM CyJe:

a) npeaHasHa4ajaIoChb JIsd TOTIO, YTOOBI orpauTb COOTBCTCTBYIOLICC JIMIO OT YFOHOBHOI;'I OTBCTCT-
BCHHOCTH 34 NPCCTYIVICHUS, ITOAITIaar0IIH e IO FKOPUCAUKITHUIO Cyzla; nin

b) mo WHBIM MpU3HaKaM He OBLIO MPOBEACHO HE3aBUCHMO WM OECIPHCTPACTHO B COOTBETCTBUU C
HOpMaMH HaJyIeKalled 3aKOHHOW MpOLenyphbl, NPU3HAHHBIMH MEXIyHApOJHBIM MpPaBOM, H
MPOBOAMIIOCH TaKHUM O0pa3oM, 4YTO, B CYUIECTBYIOIIUMX OOCTOSITENIbCTBAX, HE OTBEYAJO LEIH
IpeaaTh COOTBETCTBYIOIIEE JIUIO IIPABOCYAUIO.

Crenyroniye MOMEHTBI HEOOXOAMMO MOTYEPKHYTh!

w  Panee cocrosBimiics cyneOHBIN mpolecc: paHee ObUIO HMPOBEACHO paccieoBaHHE M BO30YXK-
JICHO YTOJIOBHOE TIpeciIe/JOBaHHE, KOTOPOE 3aBEPUIMIOCH JINOO OCYKICHHEM JTHOO OTpaBlaHUEM.
Permenne He B030ykIaTh YTOJIOBHOTO TIpeCieIOBaHUS MoAmanaeT moxa neicreue crate 17(1)(b).

w  OrpaxjieHrne OOBHHIEMOTO OT YIOJOBHOW OTBeTcTBeHHOCTH: cTaThsi 20(3)(a) ycraHaBimMBaeT
KpUTEpHUI B 3HAYUTEILHON CTETNICHW WJICHTUYHBIA KPUTEPHIO, ONpeieIeCHHOMY B cTtaTthe 17(2)(a).
Jns ynomuHaeMoii "tenn", kaxxeTcst, TpedyeTcss HeuTo Oosbliee, HeXell MpocTas HeOPEKHOCTh
WIN OIIOMIHOCTE. CBUAETENBCTBOM "OTpaskACHU" MOTYT CIIY)KUTh HEOOBSICHIMOE B MMPOTHBHOM
clly4ae onpaBlaHHe, HECMOTpPS Ha HaJMYMe BECKUX JOKA3aTeNIbCTB, BBIHECEHHE HECOPAa3MEPHOIO
CEPbE3HOCTH MPECTYIUICHUSI MPUTOBOpPA, SIBHAS MPUCTPACTHOCTh WJIM OUYEBHUIHOE OTCYTCTBHE
CTPOTOCTH CO CTOPOHBI OOBUHEHUS U T.JI.

w  HesaBucuMOCTh M OecHpHCTPacTHOCTh: Kak M MyHKT 2(c) crateu 17, ctarbs 20(3)(b) tpebyer,
y100b1 Cy/l yCTAaHOBWJI OTCYTCTBHE HE3aBHCHMOCTH WJIM OECHPUCTPACTHOCTU (B CBETE HOPM,
U3JI0)KCHHBIX B MEXIyHAPOIHBIX MHCTPYMEHTAX U MPHHIUIIOB, IEPEYUCICHHBIX BBIIIE), a TAKIKE
TAaKOW MOPSIOK pa3dUpaTenbCcTBa, KOTOPIM HE OTBEYAET LIEJIU MPEIaTh COOTBETCTBYIOIIEE JIUIIO
npaBocynuto. Kak u B cooTBeTcTBHH CcO cTaTheit 17(2)(c) ocymecTBieHne cyneOHOro pazoupa-
TEJIbCTBA HE B IIOJIHOM COOTBETCTBUM C MEXKAYHApOIHBIMH CTaHAApTaMU camMo Mo cebe He
NpUBEAET K 3aKIIOUEHHUIO O MPHEMJIEMOCTH, €CIH TaKO€ HECOOTBETCTBHE MEXITyHAPOIHBIM HOP-
MaM He MPHUBOJHT K TpeOyromeicss "HeCOBMECTUMOCTH" U HE COMPOBOKIAETCS €10, XOTS BOIH-
IOIIee OTCYTCTBUE CTAHIAPTOB MOXKET B HEKOTOPBIX CIIydasiX ObITh JOCTATOYHBIM JOKA3aTebC-
TBOM OTCYTCTBUS JIOJDKHOTO HAMEPEHHSL.

w  HopMmbl Haanexameil 3aKOHHOW INPOLEAYPBI: HOPMBI HaJJIEXKallleldl 3aKOHHOM IpOLETypHI,
IPU3HAHHBIE MEXIYHapOJHBIM IIPABOM, BKJIIOYAIOT TAKUE IIpaBa, KOTOPBIE IPU3HAIOTCS
MEXYHapOIHBIM IPAaBOM U KOTOpPbIE rapaHTUPYIOT, YTO B XOJ€ CyJIeOHOro mporecca MOXHO
OyzeT crpaBeUIUBO ONPEAEIUTh HEBUHOBHOTO 1 BUHOBHOI'O: CM. IIEPEUEHb.

w Kak u B cayuae co crarbeii 17(2)(c) cambiM Hage:kHbIM cmocooom aiasa I'ocymapcrBa —
YYaCTHHKA COXPAHUTH KOPHUCAUKINI0 CBOMX HAINMOHAJIBHBIX CYHOB SIBJAETCA MEPeCMOTP
NMPUMEHNMOI0 MPaBa ¢ TeM, 4YTO0bI 00ecleYuTh ero cOOTBEeTCTBHE HOPMAaM HaJJlexKallei
3aKOHHOM Npoueaypbl, IPU3HAHHBIM MEKIYHAPOAHBIM IIPABOM.

VYuuThiBas XapakTep paccMaTpUBAeMbIX MPECTYIUIEHUIH, MOXKHO MPEANOI0KHUTh, YTO CyAcOHbIE
MPOLECChl HAa HAIIMOHAJIBHOM YPOBHE OCYLIECTBISJIUCh BOCHHBIMHM cyjaaMu. CTaTyT HE MpPOBOJIUT
pasnuuus MEXJIy BOSHHOW M TpaKAAHCKOW IOPUCIUKLMEH, OHU U T€ K€ KPUTEPUU NMPUMEHUMBI K
obeum. Mcronb30BaHre BOCHHOH IOPUCIUKIIMU paccMaTpuBaeTcs Hibke (c. 44 u nanee).

c¢. Hecnocoornocmo
Cratbs 17(3) npexycMaTpuBaert:

"3. UroOb!l BRISIBUTH B KAKOM-JTHOO KOHKPETHOM JieJie HeCITOCOOHOCTh, Cy/l yUNUTHIBACT, B COCTOSTHUH
JM JTAHHOE TOCYAapCTBO, B CBSA3HM C IOJHBIM JINOO CYIIECTBEHHBIM pPa3BajOM MM OTCYTCTBHEM
CBOCH HAIMOHAIBHOW Cy/IeOHOW CHUCTEMBI, TOJYYHTh B CBOE PacCHOpsDKEHHE OOBHHSIEMOTO JHOO
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HEOOXO/IMMBIE JTOKA3aTeNbCTBA M CBUJICTEIHCKHE TOKA3aHMs WM K€ OHO HE B COCTOSHHH OCY-
HIECTBIISATH CyZieOHOE pa30MpaTebCTBO MO KAKUM-THOO MpruauHam".

Cyny npunercs ycraHoBuTh (1) (akt pa3Bana wiu OTCYTCTBHE HAIIMOHATIBHOHN Cy1e0HOM cucTeMsl, (2)
KoTopoe sBiseTcss "moiHbIM" MO0 "cymiecTBeHHBIM"; (3) HECIOCOOHOCTh TIONYYHTh B CBOE
pacrnopsbkeHre 0OBHHIEMOro JU00 He0OXOJUMbIE JOKAa3aTebCTBA U CBHUJIETENIBCKHE MOKA3aHUs WK
OCYIIECTBISTh CylneOHOe pa30MpaTeNbcTBO IO KAKUM-TUOO MpHuMHaM; U (4) 4YTO yKa3zaHHas
HECIIOCOOHOCTH SIBJISIETCS Pe3yJIbTaTOM pa3Baja MM OTCYTCTBHSI CUCTEMBl. Takue BBIBOJBI, CKOpee
BCero, OyayT nenatbcs peiko W B JIFOOOM ciydae He OyayT HEOoOXOOMMBIMH, eciu [ocymapcTBo —
y4acTHUK J00poBoJIbHO mepenaer topucauknuio Cyny. B cratee 17(3), KoHEUHO, UMEETCS B BUIY
CHUTyalus, KOTr/ia TOCYAapCTBO HAXOAUTCS B COCTOSIHUU pa3Baa.

2. IIPOLIE/IYPbI OIIPE/IEJIEHUA IIPUEMI/IEMOCTH
a. Cmamops 19

[Ipouenaypsl, MOCPEICTBOM KOTOPHIX NPUHUMAIOTCS PpELICHHs 10 OOJIBIIMHCTBY CIYIIaHUH O
npueMiaemMoctd, usnaraiorcs B cratbe 19 ("[Ipotectel B oTHomenun wopucaukuuu Cyna wiu
IPUEMIIEMOCTH JieNa K pou3BoAcTBY"). Bpsn nu ['ocynapcTBam — yuacTHUKaM IOHA100UTCSI BHOCUTh
MIOTIPaBKM B WX 3aKOHOJATENILCTBA JJISI TOrO, 4TOOBI MX NPEACTABUTEIN MOTJM MOJAaTh NPOTECT B
OTHOIICHUM MPUEMJIEMOCTH Jela K HPOM3BOACTBY WJIM B OTHomIeHHH ropucaukuuud Cyna B
cooTBeTCTBHH cO cTaThei 19. Cyn nacT BO3MOXHOCTh TOCYAApCTBY, HA TEPPUTOPUH KOTOPOTO WM
TpaXJIaHHHOM KOTOPOTO OBLIO, KaK YTBEP)KAAETCs, COBEPILEHO NPECTYIUICHHE, WM TOCYAapCTBY,
o0najaroneMy OpPHCIUKIMEH, KOTOpOe BEIET PacciieJOBaHUE WJIM YTOJIOBHOE MpEClieOBAaHHE WIIN
y>K€ 3aBEpIIMJIO WX, MPUHECTH MPOTECT JMOO0 B OTHOLIECHUH MPUEMIIEMOCTH Jejia K MPOU3BOJICTBY B
COOTBETCTBHM CO cTartbed 17, nmubo B oTHomenuu ropucaukuuu Cyna (cratea 19(2)(b) u (c)). B
COOTBETCTBHHM C TpeOOBAaHMAMM TaKO€ TOCYAApCTBO JOJDKHO MOAaTh MpoTecT 'mpu Onmxkaifieit
B0o3MOKHOCTH" (cTaThst 19(5)). OObIYHO MOKET OBITH MPUHECEH TOJIBKO OJMH MPOTECT U JI0 Hayasa
CylneOHOTrO pa30upaTeNbCcTBa, XOTs MpoTecT Ha ocHoBaHuu ctathk 17(1)(c)(ne bis in idem, c. 35)
MOXKET OBITh IOJaH B MOMEHT Hayaja CyAeOHOro pa3OuparenbCcTBa WM, B HCKIIOUUTEIHHBIX
oOcrosTenscTBaX, Korna CyJ MpenocTaBiseT Takoe paspemieHue, moszke (crarbs 19(4)). B cmydae
mpoTecTa TOCyAapcTBa B OTHOLICHWHM NPUEMIIEMOCTH Jela K  Ipou3BoACcTBY  IIpoxypop
MIPUOCTaHABIIMBAET paccienoBanue 10 BbiHeceHUs Cyaom ompenenenus (ctarbst 19(7)), xord oH
MoxkeT 3anpocuth y Cyaa paspelieHne Ha MpOJOJDKEHME WM 3aBEpIICHHE OMNPEEesIEHHBIX
Mepornpusituii (ctaths 19(8)), u rocygapcTsa J0KHBI OyIyT cOTpyAHUYATh ¢ HUM. [IpoTect He Oyner
3aTparuBarh 3aKOHHOCTU JII0OOTO JEeHCTBUS, MpeanpuHsaToro [Ipokypopom, wiu 1000ro opaepa wiu
pacnopsbkenus, oraanHoro CyzoM 1o mojaauyu mpotecta (crtaths 19(9)), uto o3HaudaeT, uyTo J000OE
00513aTeIBLCTBO MO BBITIOJHEHHUIO TAKOTO PACTIOpsDKEHUsT OyAeT Mo MPe3yMIIUU OCTaBaThCs B CHIIE,
HecMOTps Ha nojady nporecta. Eciu [Ipokypop oTkiiaibIBaeT pacciieZiloBaHHE, OH MOKET oOpamaTbes
K COOTBETCTBYIOIIEMY TOCYJAapCTBY C MPOCHOOH 0O MpeocTaBlIeHHH HH(OPMAIMK O TIPOU3BOICTBE 110
JTaHHOMY Jeny (KOH(GUACHIIMAIhHO, €CIM TOCYyAapCTBO OOpamaeTcs ¢ TaKod Mpoch0oi) (cTaThs
19(11)).

b. b. Cmamus 18

JlaHHas CTaThs MPEIOCTABIISIET €MIe OJIUH Iy Th, TOCPEICTBOM KOTOPOTO rOCyIapCTBA MOTYT OTJIOKHUTh
WM TMOJaTh MPOTECT B OTHOLIEHUH CyIONpou3BojAcTBa. B Heil TpeOyercs, uroObl [Ipokypop mocie
HayaJia paccieloBaHus Ha OCHOBAHUU NEpeauH Jiejia Ha pacCMOTPEHHE roCyAapCTBOM — YYACTHUKOM,
a100 1o ero COOCTBEHHOM WMHUIIMATHUBE, YBEAOMMI 00 3TOM (pakTe BCe TOCyJapcTBa — YYAaCTHUKU U
rocy/iapcTBa, "KOTOpHIE [...] OOBIYHO OCYIIECTBISUIM OBl FOPUCAMKIIMIO B OTHOIIEHUHM JaHHBIX
npecrymienuit" (ctarbst 18 (1)). B TeueHme omgHOro Mecslla ¢ MOMEHTa IIOJNyYEHHUS TaKOTO
YBEIOMJICHHUS JIF000€ TOJIyYUBIIIEE er0 TOCYAapCTBO MOXKET npouHpopmupoBaTh Cya, 9TO OHO BEIET
WIN TPOBEJIO PACCIIEOBAHNE B OTHOLICHWH CBOMX TPAXKAAH U IPYTUX JIMIL, HAXOMSIIUXCS MO €T
IOPUCIUKIMEH, HA MPEIMET YrOJIOBHO-HAKAa3yeMbIX JESHUI, O KOTOPBIX TOBOPHUTCSA B YBEJOMIICHUH,
HanpaBJIEHHOM TocyAapcTBaM. ['ocynapcTBo MokeT oOpaTuthesi K IIpokypopy ¢ mpock0oii mepenaTsh
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€My pacciieloBaHHe, B Cllyyae 4ero OH CJIeJIaeT 3TO, 3a MCKIIOYEHHEM TeX ciydyaeB, koraa Ilamara
MPEIBAPUTEILHOTO TPOU3BOJICTBA DPEIIACT pa3pelinTh NMPOBEACHHUE pacciiefoBaHus (ctatbs 18(2))
(Takoe pasperieHne MOKET ObITh OCHOBAHO Ha cTaThe 17 M MOKeT ObITh 00KaoBaHO: cTaThs 18(4)).
Pemenue o mepenmaue pacciieoBaHHs TOCYJapCTBY MOXET OBITh MEPECMOTPEHO JTHOO0 Yepe3 IIecTbh
MECSIIIEB, JIMOO B CHIIy CYIIECTBEHHOTO M3MEHEHHs OOCTOSTEIbCTB, CBSI3AHHBIX C HEXEJTaHWEM WIIH
HECTIOCOOHOCTBIO TOCYIapCTBa JOJDKHBI 00pa3oM mpoBecTH paccienoBanue (ctaths 18(3)). B ciyuae
nepeay pacciieZJlOBaHus TOCYIapcTBa — YYAaCTHUKH "OTBEYAloT [...] 6€3 HeonpaBAaHHBIX 3ajepkek”
Ha npocsOy [Ipokypopa coodaTh eMy 0 X0Je pacciieJOBaHUs WIH CyAe0HOTO Mpecie0BaHus (CTaThs
18(5)). Ilpm mepemaue npena wiuM A0 BbIHECEHUs TocTaHoBieHUs [lamaroil mpeaBapuTENLHOTO
npousBoacTBa [Ipokypop MOXXeT, B MOpSAIKE WCKIIOYCHHsSI, 3alpOCHUTh pa3pelieHue "Ha MPHUHATHE
HEOOXOMMBIX MEp B 00JIACTH pacCiIeIOBaHMs IS LIeJIN COXpaHeHHs Joka3aTenbeTB" (cTaThs 18(6)).
Oo6xanoBanue pemienus [lamaTel npenBapUTENFHOTO MPOU3BOACTBA (TIPEANOIOKHUTEIBHO, IPUMEHUB
MpoIeAypy 00XKaJlOBaHMsSI B COOTBETCTBUU CO cTaThed 18(4)), 0OUYEeBHMIHO HE IMO3BOJIHT TOCYIAPCTBY
UCTIOJIB30BaTh TI03KE MPOLEAYpPY, MPEeAyCMaTpUBaeMylo B cTaThe 19, ecinm TOIBKO HE BO3HHUKHET"
JOTIOJTHUTENBHBIX CYIIECTBEHHBIX (PAaKTOB HIIM CYIIECTBEHHOTO HM3MEHEHHs OOCTOSATENBCTB" (CTaThs
18(7)). Takum oO6pa3om coxpansercs TpeboBanue ctatbtt 19 (. 36) 0 TOM, YTO IPOTECT MOXKET OBITh
MIPUHECEH TOJIBKO OJIMH pa3, MOCKOJIBbKY perieHue [lamaTtel mpeaBapuTeNbHOrO MPOU3BOJICTBA OyAeT
OCHOBAHO Ha KPUTEPUSX, H3JI0KEHHBIX B cTaThe 17.

3. PACCIIE/IOBAHHE U CY/IEBHOE IIPECJIE/JOBAHHUE HA
HAIIHOHA/IbHOM YPOBHE

a. Onpeoenenus, 06cmoamenscmea, 0C6000IcoarOwiue On OMEENCMEEeHHOCHU, 00ujue
HPUHYUNBL U HAKA3AHUTL

PuMckuii cTaTyT HE COAEPKHUT SBHO BBIPAKEHHOTO 00s3aTENIbCTBA TOCYIApCTB — YYAaCTHUKOB
3ampemars MpecTyIUIeHHs, NoAnajaromue mnox ropucaukuuio MVYC, B cBOEM HalMOHAIbHOM
3aKOHOJaTeNbCTBE. TeM He MeHee, HAIMYKMe HAIlMOHAJIBHBIX 3aKOHOB O PACCIEIOBAaHUU U CyJIeOHOM
IpecieIOBaHuU TeHOLUAA, MPECTYIJICHUH NPOTHB YEJIOBEYHOCTH M BOEHHBIX MPECTYIUIEHUN U HX
HaJJIeXKallee npuMeHeHre OyayT UMETh 3Hau€HHUe MPHU MPUHATUU PEUICHHUs O MPUEMIIEMOCTH Jiena K
npousBoAcTBy Cynom. Bonpoc 3akirouaercs B ToM, He OyIE€T JIM FOCyAapCTBO, KOTOPOE HE 3aIperaeT
KOHKPETHO MPECTYIJICHUH, BXOAAIMUX B opucaukiuio Cynaa, TeM caMbIM CIIOCOOCTBOBATh PEIICHUIO
0 IpUEeMJIEMOCTH Jena K npousBoicTBY Cyaom mpotuB ero (rocynapctsa) »kemanus. W Bompoc,
CBSI3aHHBIN C MPEABAYIIMM: HE OyJIeT JM UMETh TOT e caMblil 3(PPEeKT OTCYTCTBHE B HAIIMOHAIIBHOM
3aKOHO/ATENbCTBE OOMMX MPUHIMIOB CTaTyTa, OOCTOATEIHCTB, OCBOOOMXMAIOIIUX OT YTOJOBHOMN
OTBETCTBEHHOCTH, U IPUTOBOPOB K HaKa3aHUIO.

OtcyTcTBHE 3anpenieHnii, 0CBOOOKIAIOIINX OT OTBETCTBEHHOCTH OOCTOSITEIHCTB, OOLINX MPHHIIUIIOB
U Haka3aHWH, M3JI0KeHHBIX B CrTaTyTe, MOXeT cojeiicTBoBaTh ToMy, 4To CyJ MpUMET pelieHue o
"HeXeNaHuU'", eClTM TaKoe OTCYTCTBHE OyJNIeT O3HA4aTh IIeNIb "OTPaJuTh COOTBETCTBYIOIIECE JIMIO OT
YTOJIOBHOH OTBETCTBEHHOCTH" WIIM TaKOM MOPSIOK TPOBEACHUS CyAeOHOro pa3douparenbeTBa,
KOTOPBI "B CIIOXKHUBIIUXCS OOCTOATENBCTBAX SIBIISICTCS HECOBMECTUMBIM C HaMEpPEHHEM IpelaTh
COOTBETCTBYIOILEE JIULIO MPABOCYIUI0", KAK TOBOPUTCS B COOTBETCTBYIOIIMX MOJIOKEHUAX cTtateil 17 u
20 (c. 32-36). MoxeT M Takoe OTCYTCTBHE MMETh IMOAOOHBIC MOCIEACTBHUS, CTAHET OKOHYATEIHHO
SICHBIM TOJBKO Tocie pewmeHuss Cyna. bosnee BeposiTHOW cuTyanueld MOXKET ObIThb HE PpELICHHE O
"HexeNnaHuu'", HO pelIeHue O MPOCTOM Oe37eCTBUM CO CTOPOHBI rocynapcTa. CieayeT BCIIOMHUTS,
910 O€3/1elCTBUE CO CTOPOHBI TOCYAAPCTB MOXET MPHUBECTH K TOMY, YTO N0 OyAeT CUHTAThCS
nmpremIieMbIM 171 ipon3BocTBa Cynom (c. 34). Takum oOpa3om, eciu CyIOTPOU3BOICTBO MIPOCTO He
BezleTcsl, MO0 W3-32 OTCYTCTBHSI JEWCTBUII CO CTOPOHBI TOCYAAapCTBa, JIMOO IOTOMY 4TO JEIO0
no0poBobHO OBUTO TepenaHo Ha paccmorpenue Cyay, MYC MOXeT MNpHHATh pelIeHHE O
NPUEMIIEMOCTH Jiella K TIPOM3BOACTBY. boiee TpyaHbIM sBIseTCs Cilydald, Korja cyneOHoe
IpeciieJOBaHNue OCYIIECTBIISICTCS Ha HAIIMOHAJIILHOM YPOBHE, HO ONpEAeTeHUs MPECTYIUICH A, 001ue
MPUHLIMIIBI, OOCTOATENBCTBA, OCBOOOXKIAIOIIME OT OTBETCTBEHHOCTH, M NPHUMEHSEMbIE HaKa3zaHUs
OTJIMYAIOTCA OT T€X, KOTOpble peaycMarpuBatoTcst CtaryToM. Eciii B COOTBETCTBHM ¢ HAIIMOHAIBHBIM
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3aKOHOJATEIBCTBOM IIEPEYEHb NPECTYNHBIX JACSHUM SBISETCS IIMpPE, HEXEIW IepedYeHb B
coorBeTcTBMH co CTaTyToM, HE BO3HHMKAET HHUKakuxX mpobieM, xors MYC ne Oynmer oOmanathb
IOPUCAMKIIMEH MO OTHOUIEHHIO K JESHUSAM, HE MpeaycMOoTpeHHbIM CTaTyToMm, Aake €ClIH OHHU
CUMTAIOTCS MPECTYNMHBIMU MO HALMOHAJILHOMY 3aKOHOJATENbCTBY. ECIM ke mnepedeHb MpecTyIMHBIX
JIeSTHUI M0 HAllMOHAJBHOMY 3aKOHOAATENbCTBY SIBJISETCS Oojee y3kum, yeM B CrtaTyTe, 3TO MOMKET
(akTHyecku oO3HauyaTh O€3HAaKa3aHHOCTh 3a JESHHS, KOTOPbIE CUMTAIOTCA MPECTYNHBIMH B
cootBeTcTBUM co Cratyrom. B stom cimydae Cya MOXET OCYUIECTBUTH CBOIO IOPUCAMKIIMIO MPHU
COOTBETCTBYIOIIUX  OOCTOSITENIbCTBAX, XOTS, €CIW  HAIMOHAJbHBIE  BJACTH  JICHCTBOBAIHU
JOOPOCOBECTHO, OH, MO TMPE3YMIIIUH, CIEJNAeT 3TO TOJbKO B CIydae 3HAUUTEIBHON PAaCXOXKIEHUS
Mexay CTaTyToOM M HallMOHAJIBHBIM 3aKOHOJATENIECTBOM. MOYKHO CIeNaTh CIEAYIOIUI BbIBO:

w  Han6osee npocTsiM cnocodoM JaTh BO3MOKHOCTh HAIMOHAJIBHBIM Cyde0HBIM cHCTeMaM
OCYHLIECTBJIATH TAKOE pacciiefioBaHue U cylAe0Hoe Nmpeciie0BaHHe NMPecTyIVIeHUi, IoAna a-
omux nox wopucaukuuio Cyaa, koropoe He mporuBopeumsio 0b1 Crartyty, siBIsieTcs
HeloCpeJACTBeHHOE BK/IIOYEeHHe B HAMOHAIbHOE 3aKOHOJATeIbCTBO HJIH BOCIIPOM3Be/leHHe
B HEM COOTBETCTBYHOIINX ONpe/iejeHUil, 0CBO00KIAI0OIINX OT OTBETCTBEHHOCTH 00CTOSATE/Ib-
CTB U O0IIMX NPHHLMIIOB, 2 TAK:KE COOTBETCTBYIOIHMX HAKA3AHUH.

i) Onpeoenenusn

Ecnu GBI TOCyIapcTBO — Y4acTHHUK COOMPANOCh CYIUTh JIUIO MO MPOCTOMY YTOJIOBHOMY OOBHHEHHIO
(Hampumep, 3a HamajieHue, MPHUBEAIIEe K TSHKKAM TEJIECHBIM TMOBPEXKICHHUSIM, HIN 332 CEKCyalbHOE
MOCATATENIbCTBO) 3a JCSHUS, KOTOPBIE SIBIAIOTCA MPECTYIUIEHUEM IMPOTHUB YEIOBEUYHOCTH, KaK OHO
onpeneneHo Craryrom, couter nu Cya asrto "Hexenanwem'? CyJ paccMOTPUT BCE HMEIONIUE
OTHOIICHHWE K Jedy (PaKkTopel, BKJIIOYas OOCTOSTEIHCTBA, OCBOOOXKIAIOIIME OT OTBETCTBEHHOCTH,
MPUHIUIB ¥ CYIIECTBYIOLIME MPHUTOBOPHI K HAKa3aHHWIO, a TAKXKe TaKWe MPUHIUITBI HaJIeXKAaIero
cyneOHOro mpolecca, MPU3HAHHBIE MEXAYHApOIHBIM IPaBOM, KOTOPbIE MOTYT MMETh 3HAaUYE€HHUE B
cooTBeTcTBUM €O cTaThsiMu 17 u 20 (c. 36). [locne storo Cyn npuMeT perieHrne OTHOCUTENbHO TOTO,
CYILECTBOBAJIa JIM LI€Jb "OrpaJuTh COOTBETCTBYIOIIEE JUIO" M SBISUIOCH JIU cyAeOHOe pa30upa-
TENbCTBO "HECOBMECTUMBIM C HaMEpEHUEM IpelaTh COOTBETCTBYIOIIEEe JHUIO MpaBocyauio”. Eciu
CYIIECTBYIOT COOTBETCTBYIOIIME HAKa3aHUSA, CYJAONPOU3BOACTBO SIBISIETCS HATJISIIHO CIPABEIMBbHIM,
NPUMEHSIOTCS COOTBETCTBYIOIINE MPUHIIUIIBI U YUYUTHIBAIOTCS OCBOOOXKIAIONINE OT OTBETCTBEHHOCTH
00CTOSITENTLCTBA, a JESTHUS PAcCCMAaTPUBAIOTCS C JOCTATOYHOM CTeneHblo cepbe3Hoctu, Cya Bpsa U
COYTET JIeJI0 IPHEMIIEMbIM.

w Ecam gesinme, 3anpenieHHoe B c0OTBeTCcTBHM c0 CTaTyToM, HOJLKHBIM 00pa3oM pacclie-
AyeTcs M mpecienyercs B cya1e0HOM MOpsAKe HA HAIIMOHAJILHOM YPOBHE, TOT ()aKT, YTO HA
cy1e0HOM Npouecce OHO PacCMATPHUBAeTCsl KaK 00bIYHOe NpecTyIlJIeHHe, a He KaK I'eHOL U/,
npecTynjieHue NPOTUB YeJT0BEYHOCTH MJIM BOECHHOE NpecTyIUIeHHe, He MOKeT caM 1o cede
CJIY’KHTh OCHOBAHHMEM JUISl TOr0, YTOOBI /1€JI0 CUHUTAIOCH MPUEeMJIEMbIM I NPUHITHA K
npousBoacTBy Cyaom.

Onnako Cysa MOXET cuecTb /€0 NPUEMIIEMbIM Ha OCHOBaHMHU O€37eMCTBUS HAIlMOHAJIBHBIX BIACTEH.
OTO MOXET UMeTh MecTo, eciau CTaTyT 3alpelniaeT 3HaYuTeNIbHO 0osiee MIMPOKUM IepeueHb IesSHUM,
4eM BHYTPEHHEE 3aKOHOAATeNbCTBO. [103TOMY Ul rocyjapcTBa MOKET OKa3aThCs LIEIECO00pa3HBIMU
BHECTU MU3MEHEHUS B CBOE 3aKOHOJATENILCTBO C TEM, YTOOBI B HEM 3aIIPEIAINCh TaKUE Ke ACSIHUS, KaK
u B CratyTe, eciM 3TO ToCyJapcTBO JKelaeT NpenynpeanTh pemenue Cyzna O INPUEMIIEMOCTH B
OTHOIIEHUU CBOMX IpaXKIaH WM B OTHOLIEHUM HEHUCTBUIM, MMEBLIMX MECTO Ha €ro TEPPUTOPHH.
Hanpumep, eciau HalMOHAJIBHOE YrOJIOBHOE MPABO HE BKJIIOYAET BCce AEHCTBHUSA, NEPEUHCIICHHbBIE B
Ka4yecTBE NMPECTYIUICHUH MPOTUB YEJOBEYHOCTH — MPUHYIUTENIbHAs OEpEeMEHHOCTb, MPEeCcie0BaHus,
HaCWJIbCTBEHHbIE MCUYE3HOBEHMs], B pe3yjbTaTe 4ero OOBUHEHUS HE MOTYT ObITb HPEIbsABICHBI 32
TaKkue JEUCTBUS, N€10, KOTOpPOE€ KacaeTcs OJHOIO0 U3 TaKuX JAEsHUil, MOXeT ObITh NPU3HAHO
IpUeMJIEMBIM 71 NpUHATHSA K mpou3BoiacTBy CynoM. To ke camoe MOXHO CKa3aTh O BOEHHBIX
NPECTYIUIEHUSIX, €CIM OHHU He SBISIOTCS HaKa3yeMbIMH B COOTBETCTBHMM C  BOGHHBIMHU WU
YroJIOBHBIMHU KoJiekcaMu. Kpome Toro, eciy npaBoHapymeHHs 0 HAlIMOHAJIbHOMY 3aKOHOAATEIbCTBY
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BJIEKYT 3a COOOM Haka3aHUs, CWIBHO OTIMYAIOIIMECs OT Haka3zaHWH, penycMaTpuBaeMbix CTaTyToMm,
HE MCKITI0YEeHA BO3MOXKHOCTB, YTO CyZeOHBIN MpoLiecc 3a OObIYHBIE MPECTYIICHUS MOXKET OBITh COUTEH
¢dopmoii  orpakaeHHs OOBHHSEMOTO WM CBUAETEIBCTBOBATH 00 OTCYTCTBHM HaMEpeHHs NpeaaTh
COOTBETCTBYIOIIIEE JIUIO MpaBoCyAu0. [ToaToMy rocymapcTBa — y4aCTHUKH MOTYT JHOO BKIIIOYHTH B
CBOHU KOJIEKCHI 0cOOBbIe HaKa3aHHs, €CIIM OObIYHBIC MPABOHAPYILIECHHS COMPOBOKIAAIOTCS 00CTOSTEIbC-
TBaMH, B CHJIy KOTOPBIX OHHM MOANAJAIOT NoJ onpenenenus CtaTyTa, WIM NPOCTO BKIIOUUTH ONpese-
nenust CtatyTa ¢ copa3MEepHbIMU HaKa3aHUSIMHU.

w TocyaapcTrBam npujercsi epecMOTpeTh Onpe/ieeHUsl MPecTyNIeHUH, JaHHbIe B CTATbAX 6
— 8, uToOBI O0ecneYUuTh TaKoOe MOJIO:KEHHe, TPU KOTOPOM 3amnpeThl, NMpelycMOTPeHHbIEe B
HAIMOHAJILHOM 3aKOHOAATE/LCTBE, BKJIOYAIN BCe COOTBETCTBYIOIIME HeSIHUS U YTOOBI
CYHIeCTBOBAJIA HIKAJIA HAKA3aHMIi, corjiacyromascs co CtatyTom.

CambIM IIpOCTBIM IyTeM OyJeT BKIIIOYHTH Bee onpenaenenus Craryra, 6o BKiouuB cam CraTtyT (nim
€ro 4acTH) B HAIIMOHAJIHHOE 3aKOHOJATEIhCTBO, JHOO MPUHSAB 3aKOHONATENBHBIN aKT, BOCIPOH3BO-
ISmuil GopMyIupoBKU omnpeneneHuil. Crnemxyer OTMETHTh HEKOTOpbIe OOIIHe MOMEHTHI, MpEeaCTaB-
JSFOIINE OCOOBIN HHTEPEC:

w  [eHOIMI: TpecTyIUIeHHE TeHOIHM/Ia MOKET ObITh COBEPIICHO B MEPHOE BPEMSI HIIM BO BpeMs JTHOO
MEXYHApOIHOTO, JINOO HEMEXTYHApOJHOTO BOOPYKEHHOro KoH(pmukTa. Hamnune HamepeHus
"YHUUYTOKUTh, MOJHOCTHIO WJIM YaCTUYHO, KaKyIO-TM0O HAallMOHAJIBHYIO, STHUYECKYIO, PACOBYIO
WIH PEIUTHO3HYI0 TPYIIY KaK TaKOBYIO" SIBJISETCS OCHOBHBIM B COCTaBE€ HTOIO MPECTYIUICHHMS.
[Ipectymuienusi, KOTOpbIE HE COOTBETCTBYIOT ATOMY pelIarolieMy TpeOOBaHHMIO, MOTYT BCE K€
COCTaBJISITh MPECTYIUICHUSI TPOTUB YEJIOBEUHOCTH WJIM BOCHHBIE MPECTYIUIEHUSI B COOTBETCTBUU
co Craryrom. ['eHonuy onpenessiercss 3TUM CHelMaIbHBIM HaMepeHHeM, c(hOpMYIHMPOBAHHBIM B
NepBOM MPEUIOKEHUH CTaTh 6, KOTOpPOE COMPOBOXKIAETCS OJHUM W3 IIATH JICSTHUH,
NePEUnCIIeHHBIX B MyHKTaxX (a) — (e) 3Toil crarbu. llepeunciieHHbIe MPeCTYMICHUs BKIIOYAIOT
JEHCTBYS, HANPABJICHHBIC TPOTHB "WICHOB [...] Tpymmbl" (cTaths 6(a) u (b)), mpotus "rpymibr"
(craths 6(c) u (d)) u mereit rpymmsl (cTaThs 6(e)). ITO TOBOPUT O HEKOTOPHIX KOJIUYECTBEHHBIX
OrpaHUYEHMsIX (TIOCKOJBKY pedb HUIET O JCHCTBHAX, HANPABICHHBIX OOJiee YeM Ha OJHO JIMIIO).
Tem He MeHee, 111 HAMEPEHHs] YHUUTOXKUTh TPyNIy "MOJTHOCTHIO MM YacTHYHO" He TpeOyercs,
4YTOOBl TOMBITKA YHUYTOXKUTH TPYIIy MpEeANpUHUMAIach B IIUPOKOM MacmTabe. Macmrad
NeiCcTBHI OyAeT, HECOMHEHHO, TPUHUMATHLCS BO BHUIMAaHUE B COOTBETCTBUU co cTarbei 17(1)(d)
NpHU PEIICHUU BOMPOCA O TOM, SIBIISIETCS JIM JEJO JOCTAaTOYHO Cepbe3HbIM, uTo0bl Cyn Havan
OCYIIECTBIISITh CBOIO IOpUCIAUKINIO. M XOTsI He TpeOyeTcs HUKAKOro IUIaHa WU MOJIUTUYECKON
JIMHUY, HAJTMYME TAKOBBIX TAaKXKe OyAeT UMETh 3HAU€HHE /ISl ONPEeIeNIEH s Cephe3HOCTH Jea 1o
cratbe 17(1)(d), kak 1 HaTM4YHEe BOOPY>KEHHOTO KOH(MITUKTA.

w  IlpectymyieHuss IpPOTHB YEJOBEYHOCTH: KaK W MPECTYIUICHHE T€HOUWAA, MPECTYIUICHUS MPOTHB
YeJI0OBEYHOCTH MOTYT MMETh MECTO IIPH JIFOOBIX O0OCTOSITENbCTBAX U HE JOJDKHBI CBSZBIBATHCS C
KaKUM-JIN0O BOOPY)KEHHBIM KOH(IMKTOM, KaK MEXIYHApOJHOTO, TaK M HEMEXITyHapOIHOTO
xapaktepa. [IpecTyruieHus: MpOTHB YEJIOBEYHOCTHU MPEICTABISAIOT co00ii 000e U3 OIMHHAIIATH
nesiHui, nepeuncienusix B cratbe 7(1)(a)-(k), xak ompeneneno B crarbe 7(2)(a)-(1), ecnu oHH
COBepUIeHbl "B paMKax IIMPOKOMACIITA0OHOTO WM CHCTEMaTHYECKOro HamaJeHus Ha JII0ObIX
TpaXIaHCKHX JIII, U €CIIM TaKOe HallaJeHue coBepIIaeTcsi co3HarenbHo". "Hanagenne Ha mro0bIx
TPaXJIAHCKUX JIMI"' O3HadaeT "JMHUIO MOBEACHMS, BKIIOYAIOU[YI0 MHOTOKPATHOE COBEpLICHUE
aKTOB, YKa3aHHBIX B MyHKTE |, MPOTUB JIOOBIX TPAKIAHCKUX JIUI, MPEANPUHUMAEMBIX B LEISIX
NPOBEIEHHs MOJUTHUKU TOCYAapCTBA MM OpPraHU3aIMM, HAINPABICHHOW Ha COBEPIICHHE TAKOTrO
HaNaJICHUs, WM B TENAX COAeWcTBUs Takou monutuke" (ctaths 7(2)). Takum oGpazom, mpu
KOHTEKCTYaJbHOM TpeOOBaHMM HamNaJeHHs M HAIaJCHUS CO3HATEILHOTO IMOPOT MPECTYIUICHUS
IPOTUB YEJIOBEYHOCTH CTAHOBHUTCA OTHOCHTEIBHO BBICOKUM. OIpeneneHus, JaHHblE B CTaTbe
7(2)(a)-(1), MOTYT omMcaTh TPABOHAPYIICHUS, KOTOPbIC OOJBIINEC HUT/EC HE PAcCMAaTPHBAIOTCS
YTOJIOBHBIM IIPaBOM WJIM BOEHHBIMHU Kojiekcamu. Hampumep, "uctpebiienue" BKIIOYAET JIUIICHUE
NPOAYKTOB MHUTAaHUSA U JIeKapcTB, "mopadoiieHue" — TOprowito JoapMu ("M, B YaCTHOCTH,
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KCHIMMHAMU U JeThMu'"), a "nenopTamus’ pa3pemaeTcss TOJIBKO Ha OCHOBAaHUSX, JTOYCKAeMbIX
MEXTYHAPOIHBIM IPABOM.

w  Boennble mpectrymnenus: Cya OyIeT OCYIIECTBISTh FOPUCIMKLIUIO B OTHOUIEHWH BOEHHBIX
NPECTYIUICHUH "B 4aCTHOCTH KOTJa OHU COBEPIICHBI B paMKax IJIaHA WM MOJUTUKU WM TPU
KpYITHOMACIITAOHOM COBEpIICHHH Takux mpectymieHui" (cratbs 8(1)). Takume muaH wim
MOJIUTUKA OyIyT MOSTOMY WUIpaTh BakKHYIO poiib B pemieHuH Cyaa B COOTBETCTBUU CO CTaThel
17(1)(d) o moctarouHO#l Cepbe3HOCTH MPECTYIUICHHUs AJs ero mpuemiemMoctu. Tem He MeHee,
cioBa "B 4YacTHOCTU" CBHJIETEIBCTBYIOT O TOM, YTO IUJIaH WM TIOJUTHKA HE SIBIAIOTCS
00s3aTeNTbHBIMU YCIIOBUSIMHU U UTO OCOOCHHO CEphE3HbIE MPECTYIUICHNS, COBEPIICHHBIE 0€3 TaKNX
00CTOSITENLCTB, MOTYT OBITH TpuUEeMIIEMBIMH. B pesynbrare, BKIIOYEHHE B HAIMOHAJIHHOE
3aKOHO/IaTeIhCTBO 3aIPETOB, MEPEUUCIICHHBIX B cTtathe 8(2)(a), (b), (c) u (e), 6e3 TpeboBaHus
NOJUTUKYA WIM IJIaHa OyJeT B HauOONbIIeH CTENEeHH COOTBETCTBYIOUMM CTaTyTy MOIXOJOM.
3ampetsl, cogepikammecs B ctatbe 8(2)(c) u (e), orpaHMYMBAIOTCS "BOOPYKEHHBIM KOH(IMKTOM
HEMEXJIyHapOJHOTO xapakrtepa' M, TaKMM 00pa3oM, HE NMPUMEHUMBI "K CIy4asM HapyLICHUS
BHYTPEHHETO MOPS/IKa ¥ BOSHUKHOBEHHUSI HANIPSHKEHHOCTH, TAKUM KakK O€CIIOpSIKH, OTACIbHBIE U
CIOpAJMYECKUE aKThl HACWIJIMS WJIM MHBIE aKThl aHAJIOTUYHOro xapakrtepa" (ctaths 8(2)(d) u (f).
Cratbs 8(2)(a) u (b) npuMeHsieTCs K MEKyHapOIHBIM BOOPYKEHHBIM KOH(IIUKTAM.

KOMMCHTapI/II/I K 9TUM HNPECTYIICHUAM B CBA3U C UX 3HAYUMOCTBIO JIJII BOCHHBIX CM. Ha C. 44 n
Jajec.

11) Oduwgue npUHYUNLL U 0OCMOAMENLCMEA, 0CEODOIHCOAIOUIUE O OMEEMCIEEHHOCHU

Hanu4mne coOTBETCTBYIOIIMX NPHHLIMIIOB YTOJOBHOTO IMpPaBa M COOTBETCTBYIOIIUX OOCTOSTENBCTB,
OCBOOOXKIAIOIINX OT OTBETCTBEHHOCTH, TAKXXE€ MOJXET CBHIIPaTh OMNPEACICHHYIO POJb B MPUHATHH
CyznoM pemieHust 0 NpUEeMIIEMOCTH Jefla K MIPOU3BOJCTBY. JTO MOXKET CIYYHUTHCS, B YaCTHOCTHU, €CIIU
PaMKH YTOJIOBHOW OTBETCTBEHHOCTH, KOTOpasi MOXKET OBITh YCTaHOBIIEHA HA HAIIMOHAJILHOM YPOBHE,
3HAYUTENBHO YK€, HEXEIH PaMKH OTBETCTBEHHOCTH, KOTOpas MOXET ObITh ycTaHoBieHa Cyaom,
KOrJla YK€ MPHUHATHl BO BHUMAaHHE BCE OIpeNeieHHs, OCBOOOXKIAIONIME OT OTBETCTBEHHOCTHU
oOcTosTensCTBa U NMpUHIUNBL. Pe3ynbTaTrom Oyner Oe3neiicTBHE B OTHOILIEHUH YTOJOBHOM OTBETCT-
BEHHOCTH, NpenycMoTpeHHod CTaTyToM, HO HE HakKa3yeMOW B COOTBETCTBHHM C HAIlMOHAJIbHBIM
paBOM, YTO, MOHSATHO, MOXKET MPUBECTH K pEHICHHI0 O mpuemiemMoctd. [loaTtomy rocymapctBo
JIOJDKHO PAacCMOTPETh CBOE HAIMOHAIBHOE 3aKOHOMATeNbCTBO B cBere Craryra. OOIIue MpUHIUIBI
MoxHo Hawth B Yactm 3, crarem 22-33. OOCTOATENBCTBA, OCBOOOXKIAIOIINE OT OTBETCTBEHHOCTH
("OcHoBaHwmsI 17151 OCBOOOXKICHHS OT YTOJIOBHOH OTBETCTBEHHOCTH'), yKazaHbl B cTatbe 31. Cremyer
YIIOMSIHYTh HEKOTOPbIE 0CO00 BaYKHBIE MOJIOKEHHUS.

w  Bompoc, uMewmuii 3HaYeHne A8 00IUX NMPUHIMIIOB U OCHOBAHMI JJIs1 0CBOOOXKIAEHUS OT
OTBETCTBEHHOCTH, a TaKye JJIsl ONpeNe/ieHUl NpaBOHAPYLIEeHUi, OyaeT 3aKJIH4YaTbCcs B
TOM, B COCTOSIHUM JIH HAMOHAJIbHOE 3aKOHOJATEJIbCTBO YCTAHOBUTH YIrOJOBHYI0 OTBETCT-
BEHHOCTh B paMKaXx, NpeaycMoTpeHHbIX CTaTyToM.

HanmonansHoe 3aKOHOATENBCTBO JOJDKHO MPEAOCTABIATH BO3MOKHOCTh OOBUHHUTD U CYIUTH JIH000€
JIMIIO0, B OTHOIIEHUH KOTOoporo CTaTyT yCTaHOBWIJI OBl YTOJIOBHYIO OTBETCTBEHHOCTh. B cOOTBeTCTBUU
co crarberd 25(3) ("MnauBumyanbHas yrojoBHas OTBETCTBEHHOCTH') 3TO MOXKET OBITH J1t000€ JIHIIO,
KOTOpOE:

"a) coBepIIaeT TaKOe MPECTYIUIEHHEe HHANBUAYAIFHO, COBMECTHO C JPYTHM JIMIIOM WM Yepe3 Apyroe
JIMIIO0, HE3aBUCUMO OT TOT0, MOJJIEKUT JIM ATO APYTO€ JULO YTOJOBHONW OTBETCTBEHHOCTH;

b) IMPUKAa3bIBACT, IHOACTPCKACT WU HO6y>KI[a€T COBCPLIUTL TaKOC€ TPCCTYIUICHUC, €CJIU J3TO
MPECTYIICHHUEC COBCPIIACTCA UJIN €CJIN UMECT MCCTO IMOKYIICHHUC HA 3TO IMPECTYIIJICHUC,

C) C ICJIbIO 00JIETYUTh COBCPHICHHUE TAaKOr'o MpeCTYIJICHHA HOCO6HH‘IaeT, NOACTPCKACT WJIM KaKUM-
1100 HUHBIM 06p2130M COHeﬁCTByeT €ro COBCPHICHUIO HJIM IOKYHMICHHWIO Ha HCTO, BKIIOYasd
MpeaoCTaBJIICHUE CPCACTB AJId €ro COBCPIICHUA,
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d) nr06bIM ApYyrUM 00pa3oM CIOCOOCTBYET COBEPIICHHIO WJIHM TMOKYIICHHWIO Ha COBEPIICHHE TaKOTO
MPECTYIUICHUSI TPYNIION JIMI, JACUCTBYIONIMX C OOMmed menbio. Takoe CONEHCTBUE TOJDKHO
OKa3bIBaThCSI YMBIIUIEHHO U JTH00:

1) B IENAX TOJJICPKKH TPECTYITHON NEATEIBPHOCTH WU TPECTYIHON MU TPYIIBI B TeX CIIyYasXx,
KOT'/Ia TaKas JCSITeIbHOCTh MU IIeJIh CBS3aHa C COBEPIICHUEM MPECTYIUICHHS, IO/ af0MIEro MO/
opucauknuio Cyna; moo

11) C OCO3HAHHUEM YMBICJIa TPYMIIIbI COBEPILUTH MPECTYIJICHHE;

€) B OTHOIIICHUH MPECTYIUICHHUsI TEHOIMA, TPSIMO ¥ TyOJUYHO MOACTPEKAaeT APYTHX K COBEPIICHUIO
FEHOLIMJIA;

f) nokymaercs Ha COBepIIEHHE TaKOro MPECTYIUIEHUs, MpeANpuHUMas JeHCTBHE, KOTOpOe
npeAcTaBiIsieT co00M 3HAUNTENbHBIN 1Iar B €r0 COBEPILIEHUH, OJHAKO MPECTYIJICHHE OKa3bIBAETCS
HE3aBEPILICHHBIM 110 00CTOATEIbCTBAM, HE 3aBUCSIIMM OT HaMEPEeHHU JaHHOTO Juua. Bmecte ¢ Tem
JMLO, KOTOPOE OTKa3bIBA€TCS OT IIOMNBITKM COBEPIIUTH INPECTYIUIEHHME WIM HHBIM 00pa3oM
[IPEIOTBPALACT 3aBEPUICHUE IPECTYIUICHUS, HE IMOMJICKUT HAKA3aHUI0O B COOTBETCTBUH C
HactosmuM CTaTyToM 3a NOKYIIEHHE Ha COBEPLICHHE JTOr0 IPECTYIUICHUs, €CIIM JaHHOE JIUIO
MIOJTHOCTBIO U 100POBOJIBHO OTKa3aJ0Ch OT NPECTyNHOMN 1enn'.

Hekotopeie u3 »53Tux ¢opm oTBeTCTBEHHOCTH (Hampumep, crtathsi 25(d) m (e) oTpaxaroT
cnenu(puuecKkuil Xxapakrep npecTyIieH!H, MoAnagaonmx noja opucaukiuo Cyaa, 1 He MOTYT TaKUM
e 00pa3oM MpeycMaTprUBaThCs B HAIIMOHAJILHOM 3aKOHO/1aTeIbCTBE.

HaIlI/IOHaJILHBIC 3dKOHBbI, B KOTOPBIX NPEAYCMATPUBACTCA UMMYHUTET WU CIICHUAJILHBIC ITPOUCAYPHBIC
nmpaBwjia I JIAIL, HCﬁCTByIOHIHX B O(I)I/IIII/IaJIbHOM Ka4eCTBC, MOILYT pPaACCMATpUBATLCA KakK
"Hexenanue" Wi Gopma Oe37eHCTBHS, YTO MPHUBEAET K OCYIIECTBICHUIO fopucaukunn Cyna, eciu
3TH 3aKOHBI HE NI BO3MOXXHOCTH HAIIMOHAJIBHBIM CyAaM TOCYJapcTBa MPOBECTH paccieOBaHUE,
cyneOHOe TpeciieIoOBaHUE M BBHIHECTH MPHUIOBOP B OTHOIICHUH CBOUX COOCMBEHHBIX OOJIHNCHOCHHBIX
JuYy, Kak 00 3TOM TOBOPHUTCS B CTaThe 27 (XOTS UMMYHHUTETHI IPOIOJIKAIOT JCHCTBOBATH B OTHOIICHUN
JOJDKHOCTHBIX JIMII TPETbUX cTpaH: c. 26). OcoOble mpoueaypsl WIM YCIOBHS OTIPABICHHS
IIPaBOCYAMs, KOI'Jla peub UJIET O IV1aBax IOCyJapCTB WM JPYTHX JOJKHOCTHBIX JIMIAX, CaMM IO cebe
HE BBI3BIBAIOT BO3pakeHMH. Ho Tam, rine neicTBHe KOHCTUTYLHOHHBIX MM NPABOBBIX MOJIOXKEHUI
PaBHOCHUJIBHO OTI'PAXXACHHUIO JiMIa OT YFOHOBHOﬁ OTBCTCTBCHHOCTH, I'JC OHHU HC COBMCCTHMBI C
HaMEpEeHHEM IIpe/aTh COOTBETCTBYIOIIEE JIMIO MPAaBOCYAMUI0 WM BEAyT K NPOCTOMY Oe3aeHCTBHIO,
TaM OHHM MOTYT CIIOcOOCTBOBaTh MpUHATHIO CyZ0M peleHus o npruemieMoctu jena (c. 32 u aanee).

w  Eciam rocynapcrBa — y4aCcTHHKH XOTSIT, YTOOBI J1eJia X COOCTBEHHBIX TOJKHOCTHBIX JIMI
paccMaTpUBAJINCh HAIIMOHAJIBHBIMH cyiaMu, a He MY C, OHM J0J1KHBI 103200TUTHCS 0 TOM,
4YTO0bI HMMMYHUTETHI U 0CO0bIe MpoueIypPHbIe NPABWIA, IPeAyCMOTPEeHHbIe HAIIMOHAJIbHBIM
3aKOHOAATEJILCTBOM, He NMPENSITCTBOBAJIH YCTAHOBJIEHHIO YIOJIOBHOH OTBETCTBEHHOCTH B
OTHOILIEHNH J11000r0 JIMIIA, JelCTBYIOIIEro B 0(pMIHATBLHOM KayecTBe.

Hexotopsie ocHOBaHUS JIsi YCTAHOBJICHUS YTOJIOBHOM OTBETCTBEHHOCTH WMJIM OCBOOOXKICHUS OT Hee
MMEIOT 0c000¢ 3HAaueHWe IS HAIMOHAIBHBIX CHJI TOJHMIIMM W BOOPYXEHHBIX CHJI. Bompocsl,
CBSI3aHHBIC C BOCHHBIMH CYJcOHBIMH OpraHamH, paccMaTpuBaroTCs Hrke (Ha c. 44 u pganee).
HGKOTOpI)Ie N3 MOAHATBIX TaM BOIIPOCOB HMMCHOT OTHOIICHUC TAKXKE U K Fpa)KIIaHCKOI)'I IIOJIMIIUN U
opranaMm 0e3omacHOCTH. B yacTHOCTH, TOCyIapcTBa — YYaCTHUKU JTOJDKHBI MPOCTEANUTD 32 TEM, YTOObI
paMKu erJ’IOBHOﬁ OTBCTCTBCHHOCTHU, NPEAYCMOTPCHHLIC HAIIMOHAJIBHBIM 3aKOHOAATCIILCTBOM, 6I>IJ'II/I
cormoctaBuMbl ¢ pamkamu Cratyra. Te ke BOMpPOCH, KOTOpBIE KAacalOTCS BOCHHBIX B CBS3H C
MpUKa3aMu COBepIIUTh npecTyruierane ( ctaThsa 25(3)(b)) U OrpaHUYEHHOCTH TaKOTO OOCTOSTEIBCTBA,
OCBOOOYKIAIOIIETO OT OTBETCTBEHHOCTH, KaK IPHKAa3bl BBIMICCTOSIICTO HadalbHUKA (CTaThs 33),
KacalTcsd W TPaKIAHCKUX CIYKO, Kak W (OpPMBI YroJOBHOW OTBETCTBEHHOCTH, CBSI3aHHBIC C
MOJIyBOCHHBIMH ~ (DOPMUPOBAHUSIMHU, B TeX CIydasx, KOTJa TOJUIMS WMEET OTHOIICHUS C
HEPETYJSIPHBIMUA CHUJIaMU TOTO wid WHOTO THNa (c. 49). OgHako OTBETCTBEHHOCTH, KOTOPYIO HECYT
TpaXJaHCKHE HaYyadbHUKH, OTJIMYAETCS OT OTBETCTBEHHOCTH BOCHHBIX KOMaHIUPOB. B cooTBeTCTBUU
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co crarbelt 28 (b) HaYaTbHUK, KOTOPHIA HE SBISETCS BOCHHBIM KOMaHIMPOM WIIH JIUIIOM 3G (HEKTUBHO
JEeUCTBYIOIINM B TAKOM Ka4eCTBe,

n

OAJICKUT YFOHOBHOI;'I OTBCTCTBCHHOCTH 3a MPCCTYIUICHHA, MNOAIIAAAromHue IOA IOPUCAUKIHIO
Cyz[a, COBCPILICHHBIC MOAYMHCHHBIMHU, HAXOAAIIUMHUCA I1OJ €T0 3(1)(1)6KTHBHOI>1 BJIACTbIO U KOHTPOJIEM,
B pE3yJIbTaTC HCOCYHICCTBJICHHA UM KOHTPOJIA HaIJICKalllUM 06p8.30M Haa TakKuMH IIOAYMHCHHBIMH,
Korjga:

1) HayaJIbHUK JHOO0 3HaJ, JUOO CO3HATENbHO MPOUTHOPUPOBAN WH(MOPMALMIO, KOTOpas SBHO YyKa-
3bIBajia Ha TO, YTO MOAYMHEHHBIC COBEPIIAIN WM HAMEPEBAIHNCH COBEPIINTh TAKUE MIPECTYTICHUS;

11) IpecTyIUIEHHs 3aTParuBajIy AEATeIbHOCTh, OAMNAJAIONIYI0 10/ 3PPEKTUBHYIO0 OTBETCTBEHHOCTh U
KOHTPOJIb HauaJIbHUKA; U

1il) HAYaJIbHUK HE TPUHSUT BCEX HEOOXOJMMBIX M Pa3yMHBIX MEp B paMKax €ro IMOJHOMOYHH st
NpPEOTBPALICHUS] WM TPECEYEHHs WX COBEPIICHHs JHOO I Tepenaddl JaHHOTO BOIpoca B
KOMITICTEHTHBIC OPTaHbI JJIsl PACCIICIOBAHUS U YTOJIIOBHOTO TpeciejoBaHus "

Kak rpaxmaHckoe Ha4anbCTBO, TaK U BOCHHBbIE KOMAaHIMPBI OTBEYAIOT 32 CBOIO "OCBEIOMIICHHOCTD',
HO €CJIM BOGHHBIE KOMAaHIUPbl MOTYT ObUIb MPUBJICUYEHBI K OTBETCTBEHHOCTH 3a TO, YTO "OHHU JIOJIKHBI
Oobun 3HaTh" (cratha 28(a)(i), c. 48), rpaxkgaHCKuEe ITODKHOCTHBIE JHIa (HayalbHUKH) HECYT
OTBETCTBEHHOCTh TOJBKO 3a TO, YTO OHM '"CO3HATEJbHO NpOUTrHOpUpoBanu uHGopmanuio". Ilopor
HACTYIUICHHUS. OTBETCTBEHHOCTU MOSTOMY MOXET OBITh HWKE JUISA TPa)XJIaHCKHUX JIOJDKHOCTHBIX JIWII,
€CJIM TOJILKO OHU He JEHCTBYIOT 3()()EKTUBHO B KaU€CTBE BOCHHOT'O KoMaHaupa (cTaThs 28(1)).

B HEKOTOpBIX TOCyAapcTBax K MPECTYIUICHUAM I10 HAIIMOHAJIHLHOMY 3aKOHOJATENBCTBY MOXKET OBITH
MIPUMEHEH CPOK JIaBHOCTH, T.€. YCTaHABIMBAETCS OINpPENEICHHBIH CPOK, MOCIE KOTOPOro cynedHoe
npecienoBanue Oyzaer orMmeHeHo. [IpuHuUMas BO BHHMMaHHE KPaWHIOI TSIKECTh IPECTYIUICHUH,
nojanagaromux noj opucaukuuo Cyaa, u noaTBepkaas npumep, nojanHelii Konsennueit 1968 r. o
HENPUMEHUMOCTH CPOKa JaBHOCTU K BOCHHBIM MNPECTYIUICHUSM M IMPECTYIUIEHUSM IPOTHB YEIOBE-
yecTBa, CTaTyT MpeaycMaTpuBaeT B CTaThe 29, 4TO B OTHOIIEHUH MPECTYIUIEHUH, MOANAAAI0IIUX MO/
opucaukiuio Cyja, He yCTaHaBIMBAETCSd HUKAKOTO CpoKa JTaBHOCTH. M eciiu rocyaapcTBa BKIIOYAIOT
onpeaeNeHus NpecTyIIeHUH, B3sThie U3 puMckoro CratyTa, B HALIMOHAJIBHOE 3aKOHOAATEIbCTBO, TO B
COOTBETCTBYIOIIEM ITYHKTE MOKET ObITh YKa3aHO, YTO K 3TUM MPECTYIJICHUSIM HETTPUMEHUMbI HUKaKUe
CPOKHM JTaBHOCTH, NMPUMEHSIEMbIE B JPYTUX clydasx. Eciu rocynapcTBO MpearnovyuTaeT He BKIIOYATh
ompenenenust CTaryTa, a MoJIb30BaThCs CBOMM YTOJIOBHBIM 3aKOHOJATEIbCTBOM B CiIydae CyJeOHOro
Ipecie0BaHusl, KOTOpPOe MOTEHUMAIbHO MOXKET MHoAmnazate noj ropucaukuuio MVYC, To B nemax
3¢ dEeKTHBHON MMITTIEMEHTaUU Hajxo OyneT MpeayCcMOTpeTh B HAIlMOHAJIBHOM 3aKOHO/ATENILCTBE TO,
YTO JIF0OO0H 3aKOH O TABHOCTH YTOJIOBHOTO MpECIIeI0BaHNs OyAeT HEMPUMEHUMBIM, €CITH BMEHSIEMbIC B
BHHY JI€HUS NONAAAI0T [OJ1 onpeaeneHus pumckoro CraryTa.

w  HanmonajibHoe 3aKOHOAATEJbCTBO /OJKHO MPeAyCMOTPeTh HENPUMEHHMOCTh CpPOKa
JAABHOCTH B OTHOLIEHUHM NpecTYIJIEHHI, moanaaawmux nox opucaukuumo Cyna.

Uro ke KacaeTcss OCHOBAHUU ISl OCBOOOXKIICHHS OT YTOJOBHOW OTBETCTBEHHOCTH, TO KOHKDETHBIC
(GOpPMYJIMPOBKH, HWMCIOIIUE OTHONICHWE K TCHXUYECKOMY 3a00JICBaHUIO WM PACCTPOUCTRBY,
HNHTOKCHUKAILIUH, paSYMHOﬁ CaMO3alIUThI WX 3alIUThI APYTOro Jria Uik ONpeACIICHHOTO UMYIIIECTBA U
JIesIHUS, COBEPILIEHHOTO B OTBET Ha Yrpo3y (Bce B cTarbe 31), IOKHBI OBITH COIOCTaBJIEHBI C
(hopMyTMpOBKaMH HAITMOHAIBHOTO 3aKOHOJIATENbCTBA. T0 ke camoe KacaeTcs ctaThll 32 ("Ommbka B
(akre wm ommoOKa B ipaBe") u ctarbu 33 ("[Ipuka3pl HaYaIbHUKA W TIPEIHCaHne 3aKkoHa").

iii) BotHecenue npuzosopa

Uto kacaeTcs BHIHECEHHUSI MPUTOBOPA, TO CTEINCHb, JIO KOTOPOM B HaKa3aHHSX, MPEIyCMaTPUBAEMBbIX
HaIMOHAJILHBIM 3aKOHOJIATCIIbCTBOM — M (PaKTUYECKH HajlaraeMbIX B COOTBETCTBYIOIIUX CIydasX, —
YUUTBIBaeTCA TOT (PAKT, YTO MPECTYIUIEHUS, O KOTOPBIX UAET Peub, SABISIOTCS "CaMbIMU CEPbE3HBIMU
MPECTYIUICHUSIMH, BBI3BIBAIOIIMMHU 03a00YEHHOCTh BCEr0 MEXIyHapOAHOro coobmectBa" (cTtaThs 5),
HECOMHEHHO, Oy/IeT MPUHUMAThCA BO BHUMaHue CyioM IIpU pacCMOTPEHHH BOMIPOCA O TOM, ACHCTBU-
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TEJIBHO JIM HAllMOHAJIbHBIE CYJIbl TOTOBBI OCYILECTBIAThH CyneOHOe MpecienoBanue. PaccMoTpenue He
MMEIOIIMX OTHOIICHHS K JIeNTy KPUTEPHEB U BRIHECEHHE IIPUTOBOPOB, IBHBIM 00pa30M HE COOTBETCTBY-
IOIINX CEphe3HOCTH (PAKTOB, MOXKET ObITH couTeHO CyI0M J0Ka3aTeIbCTBOM HAJIMYHUS LENN "OTPaIUuTh
COOTBETCTBYIOIIEE JIUIO" MO0 TAKOTO IMOpSAKA MPOBEACHUS pa30upaTesbcTBa, KOTOPBIA "ABIseTCs
HECOBMECTUMBIM C HaMEpPEHHEM IpeaTh COOTBETCTBYIOIIEE JIUIO MPABOCYIUI0" B COOTBETCTBHU CO
cratbsiMu 17 u 20. Takas cuTyarust MOKET BOSHUKHYTb, €CJIM B OTHOIICHUU MPECTYIUICHUH, Mmo/na-
Jarommx noj opucaukiuuio Cyna, HallMOHAIBHBIMH CyJaMH MPOBOJUTCS CyAeOHOe pacciieJoBaHue,
KaK B OTHOILIEHUH OOBIYHBIX MpaBoHapymieHui (c. 40). Oxnako Cya ckopee BCero nposiBUT yBaKeHHE
K HAI[MOHAJIBHBIM BIIACTSM, U TUCIPOTIOPIIHS MEXIy TPUTOBOPOM M NPECTYIJIEHUEM JOJKHA, JEHCT-
BUTEJIHHO, OBITh OYEHb 3HAYUTEILHOM.

w B IIpaBuiax npoueaypsl 4 JI0Ka3bIBaHUsl OyAyT yKa3aHbl (aKTOpbl, UMEKIHE 3HAYEHHE
Ui BbIHeceHHUs1 NMpHUropopos (crarbsi 78(1)). I'ocymapcTrBa OOKHBI CONMOCTABHTH 3TH
(¢axTopsI ¢ TEeMH, KOTOPbI¢ MNPUHAMAKTCA BO BHUMAHHE B COOTBETCTBHH C HAIIMOHAJIbHBIM
3aKOHOJATEIbCTBOM.

[Toka eme He cymectByeT HU cyneOHoW npaktuku MYC, Hu [lpaBun nponenypbl U JAOKa3bIBAHUSA,
KOTOpBbIE MOTJIHM OBl IMOMOYb Pa3bsCHUTH BOIPOCHI, CBSI3aHHBIE C ONPENEICHUSIMH, U APYTHE COOT-
BeTCTByIoIKE Bompochl. CroBa "momkHeiM oOpa3zom" (crates 17(1)), HECOMHEHHO, 00O3HAYaIOT
J0OPOCOBECTHOCTh HALIMOHAJIBHBIX BJIACTe M BCE BO3MOXHBIE YCHIIUS, NPEANPUHUMAEMble C HX
CTOPOHBI IIPHU MPOBEACHUU PacCeIOBaHUs U Cy[eOHOro npecieaoBanus. /s Toro 4rodbl yCTpaHUTh
HeolpeeeHHOCTh B no3uiiuu Cyzaa B CBSI3M ¢ TPeOOBAHUAMH O IIPUEMJIEMOCTH Jieja, Jy4dIle BCEro
MOJTHOCTBIO MIPEYCMOTPETh B HAIlMOHAJIBHON CyJeOHOW cHCTeMe NpaBOBbIE CPEACTBA I PACCMOT-
peHHs MPECTYIUIeHU, moanaaaommx noja opucaukiuuio Cyna (yTeM MOJHOTO BKJIFOYEHHS Ompe-
JeNeHus TpecTyIuieHnid u3 PuMckoro craryra, a Takke COOTBETCTBYIOIIMX IPUHIIMIIOB, OOCTO-
ATEJBCTB, OCBOOOXK/IAIOMINX OT OTBETCTBEHHOCTH, U Haka3aHMi). Kpome TOro, 3TuM moguepKuBaeTcs
YBa)KEHHE TOCYAapCTBOM MEXIYHAPOJHBIX CTaHIAPTOB, YBAKEHHE CBOUX MEXIYHApPOIHBIX 00s13a-
TENbCTB U yBakeHHe K Cyny.

b. Boennvle u zparcoanckue cyoeonvle opzanvl

Pa3znenenne oOs3aHHOCTEH MeXIy TpakKJaHCKUMHU U BOCHHBIMHU CYACOHBIMH OpraHaMH IMO-pa3HOMY
paccMaTpuBaeTCs B Pa3IMYHBIX KOHCTUTYLMSIX M IpaBoBbIX cucteMax. Cdepa AeiicTBUS BOECHHBIX
CyJIeOHBIX OpPTaHOB, CTEMEHb CIOKHOCTUA CHCTEM BOCHHOU IOCTUIIMU M OTHOIICHUS MEXIY BOCHHBIMHU
CyIeOHBIMU OpTaHaMy W YTOJIOBHOW FOPUCAMKIIMEH TPAKIAHCKUX CyJOB 3HAYUTEIHHO OTIMYAIOTCS
Ipyr OT JApyra B pa3HbIX cTpaHax. [IeficTBHME CHUCTEM BOEHHOW IOCTHIIMM MOYKET OrpaHUYMBATHCS
OIIpEAEICHHBIM KPYyTrOM CUTyaluil ¥ jui. B cBs3u ¢ PUMCKUM cTaTyTOM BO3HMKAIOT CIIEIYIOIINAE BOII-
POCBI: BO-TIEPBBIX, KaKue CyAeOHbIE OpraHbl TOCYAapCTBa AOJDKHBI HUCIIOJIB30BAThCS IS PAcCiieoBa-
HUS ¥ YTOJIOBHOT'O IIpECe0BaHUs IPECTYIUIEHUH, MOANAJA0NMX N0 Iopucaukinio Cyla — BOGHHbIE
WIA TPaKIAAHCKUE, W, BO-BTOPBIX, TPEOYET JH NPOBEIEHHE TAKOTO PACCIEIOBaHHS M YTOJIOBHOTO
MpeciieI0BaHusl COOTBETCTBYIOLIMX U3MEHEHUH B 00JIaCTH BOCHHOM MPAKTUKU U BOEHHOU IOCTULIUH.

1) Hcnonvzoeanue 60eHHBIX CYOeOHBIX OP2AHO6

B PumckoM craTyTe HET KaK TaKOBOTO CIEIHAIbHOTO YIOMHHAHUS 00 WCIIOJIb30BAaHHU BOCHHBIX
CyIeOHBIX OpPraHOB B MPOTHUBOIOCTABICHUU CHUCTEME TPakJAaHCKOro TpaBocyausi. Ilockoibky B
CraTtyTe HE TPOBOAUTCS pazIU4YMg MEXAY OJTUMU JABYMs IIpolleccaMHd, K O0euM cucremam
MPUMEHSIOTCS OJMHAKOBBIE CTaHAAPTHl JOOPOCOBECTHOCTH, NPHIOKEHUS HAMOONBIIUX YCUIINMA,
CTpaBEeJIMBOCTH, HE3aBUCHUMOCTH M OECHpPUCTPACTHOCTH, KOTOPBIE CBSA3aHBI C MOCTAHOBJICHUSMH O
npuemiieMoctd (c. 32-35). OgHako BOeHHBIE CyAcOHBIE OpraHbl MHOTA HCIIONB3YIOT Oosiee THOKHE
nporenypsl U Oojee 3JIeMEHTapHbIE TapaHTHUH, YeM OOBIYHBIE CYABl, © B CBSI3U C ITHM B HX
OTHOILIIEHUU 0oJiee BEPOSATHO BBIHECEHUE IOCTAHOBICHHUN O mpuemiieMoctd. Kpome Toro, B To Bpems
KaK BOCHHBIC NPECTYIUICHHUS, COIJIACHO CTaTh€ §, COBEPINAIOTCS TOJIBKO BO BpEMS CHUTYaIUid
BOOPY’KEHHBIX KOH(JIMKTOB (KaK MEXAYHAPOTIHBIX, TAK U HEMEXKIyHAPOIHBIX), IPECTYIICHUS] IPOTHUB
YeJIOBEYHOCTH (CT. 7) U mpecTymieHue reHouuaa (CT. 6) MOryT MPOUCXOIUTh HE B 3TUX CUTyalUsX U
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COBEpUIATHCS HEBOCHHBIMHM aKTOPAaMH, TAKMMHU KaK pakJaHCKas MMOJIMLUS WM HEroCylapCTBEHHbIE
BOOpYykeHHbIe Tpymibl. Cama mo cebe cdepa IOPUCIUKINN BOCHHBIX CYAECOHBIX OPTaHOB BPS JIH
OyZeT JOCTaTOYHO INUPOKA Ui TOTO, YTOOBI MO3BOJHMTH T'OCYNAPCTBY-yYaCTHUKY HPOBOIHUTH
pacciieJoBaHUE U YTrOJOBHOE IpECiIeOBaHHE BCEX IMPECTYIUIEHUH, MpeaycMoTpeHHbIX B CTaryTe.
Ecnu 3akoHBI rocyapcTBa HyKIalOTCS BO BHECEHMM B HUX MOINPABOK ¢ TOYKHM 3peHus Craryta, TO
ClIelyeT IPOU3BECTU MEPECMOTP IOPUCIUKIINYU KaK I'PaXkIaHCKUX, TaK U BOCHHBIX Cy/I€OHBIX OPraHOB.

w TocyaapcTBamM-yyacTHHKAM cielyeT IepecMOTPeTb OTHOLIEHHSI MeXKIY HMX BOEHHBIMH
Cy/1e0HBIMH OPraHaMu U O0OBIYHBIMHU CYJIaMH, YTOOBI 00eceYnTh HA/lJIeKalllee pacciel0Ba-
HHE W YTroJIOBHOE Ipec/ie/0BaHHe B OTHOIIEHHH BCeX MOJ03pPeBaeMbIX B NMPeCTYIJIeHHUsX,
noanagammux nox wpucaukuuo Cyna, Oyab TO JUYHBIA COCTAB BOOPYKEHHBIX CHJI WJIHM
rpakIaHCKHe JIuna.

B 3aBMCHMOCTHM OT KOHCTHTYLMOHHOTO YCTPOWCTBA, OTHOIIEHHM MEXKIy €ro TPaKJaHCKUMH H
BOCHHBIMHU CyJlaMH U 0COOEHHOCTEH NPABOBOM CHCTEMBI B LI€JIOM I'OCYJapCTBO-YYACTHUK MOKET IpU-
HATH PEIIEHHE OCYLIECTBIATH IPOU3BOJCTBO, CBSI3aHHOE ¢ PUMCKHMM CTaTyTOM, TOJIBKO MOCPEACTBOM
CBOMX OOBIYHBIX CY/IOB WJIN IIOCPEACTBOM OOBIYHBIX U BOCHHBIX CyJ0B. ECM MMEHHO OOBIUHBIE CYIbI
B Ooibllel cTeneHH oOecledynBalOT CTaHAApThl, MPEIYyCMOTpPEHHble B monoxeHusx Craryra o
MIPUEMJIEMOCTH, IOCYJapCTBa MOTYT HPEINOYECTh BCErO JIMIIb BHECTH HEOOXOIUMbIE M3MEHEHUs B
CBOE€ YTOJIOBHOE 3aKOHOJATENIbCTBO U MPUMEHATh €0 KO BCEM CHUTyalUsX, B KOTOPBIX MOTYT OBITh
COBEpIICHBI TPECTyIUIeHUs, Toananatomme mnoja ropucaukimio MYC. B To xe BpeMs OOBIYHO
"orpakJiecHue OT OTBETCTBEHHOCTH" WM "HECOBMECTUMOCTB" NMPUBOIAT K BbIHeceHUI0 CynoM mocra-
HOBJICHHS O IPUEMIIEMOCTH JIeNa, & HE TIPOCTO OTCYTCTBHE UACAIBHOIO CIEI0BAHUS MEXyHapPOJIHBIM
cragaapram (c. 35). BoeHHOe Cynonpou3BOACTBO KaK TaKOBOE, OCYIIECTBISIEMOE 0OPOCOBECTHO U
MPUMEHSIOIIEE YIOJIOBHYIO OTBETCTBEHHOCTh B PaMKaxX COOTBETCTBYIOIIMX OMpeaeNeHHH, 0CBOOOXK-
JAIOLIMX OT OTBETCTBEHHOCTH OOCTOSATENHCTB U OOLIMX MPHHIUIIOB, HE MPUBEJET K IOCTAHOBICHUIO O
npuemsieMoctd MY C TONBKO IOTOMY, YTO IPUMEHSEMBIE IPOLELYPbl HECKOJIBKO YIIPOILEHBI.

w  UYto6bl cucTeMbl BOEHHOW IOCTHLUHMU MOKHO ObLJIO HCIOJb30BATHL B OTHOIIEHUHU MPeECTYII-
JeHu#, noanaawmmux noj wpucaukuuw MYC, 3Tu cucTeMbl J0JKHbI, KAK U O0bIYHbIE
YroJI0BHBbIE CY/ibl, ObITh B COCTOSIHUM YCTAHABJMBATH YIOJOBHYI0O OTBETCTBEHHOCTH 32 BCe
npecTyiuieHus, ykazanuole B CTaTyTe, NpUHUMAs BO BHUMaHUe NMPUMEHsieMbIe Oomnpejeie-
HHS MPECTYIJIeHH, 0CBOOOK/IAaI0NIHE OT OTBETCTBEHHOCTH 00CTONITEIHLCTBA U 001IMeE MPUH-
111701058

w IIpu BbiHeceHuH MocTaHOBJIeHMIT 0 mpuemiieMocT Cya OyaeT pyKOBOACTBOBATHCS MEKAY-
HAPOJHBIMH CTAHAAPTAMH HE3aBHCHMOCTH, OeCHPHCTPACTHOCTH M  Ha/JJeKaliero
CY/0NIPOM3BOJCTBA BHE 3aBHCHMOCTH OT TOI'0, OCYIIECTBJISIETCS JIM cyde0HOe NPON3BOACTBO
HA HAIIMOHAJILHOM YPOBHE B BOCHHBIX WJIM I'PAKAAHCKHUX CyAaX.

ii) Koceennvie 6030eiicmeus Ha 60eHHYI0 IOCIMULUIO U RPAKMUKY

Jl1s TOro 4To0Bl rOCy1apCTBO-YYAaCTHUK MOTJIO BBIOJHATH CBOM 0053aTENbCTBA M0 PACCIEAOBAHUIO U
YTOJIOBHOMY IPECIIEIOBAHUIO NPECTYIUICHUH, Noqnaaaomux noj opucaukiuio Cyaa, eMmy HeoOxo-
IUMO OyzeT AeHCTBOBaTh TakMM 0Opa3oM, 4ToObl CyJ1 BbIHEC MOCTAHOBJIEHHE O HENPUEMIIEMOCTH B
cooTBeTCTBHH cO cTaThsiMu 17 u 20 (c. 32-35). CnegoBarenbHO, BHE 3aBUCUMOCTH OT TOTO, MPEATOIIa-
racTcda JKu HUCIOJIb30BAHUC BOCHHBIX WJIM T'PAXIAHCKUX CYIIC6HBIX OpraHoB, MEPECMOTP CUCTCMBI C
LEJIBI0 €€ MOJTOTOBKU K PacCieI0OBAHUIO M YTOJOBHOMY IPECIEIOBAHUIO MPECTYIUICHUH, Monaa-
romux 1o opucaukmuio MYC, Oyaer cBsizaH ¢ TEMH COOOPaKEHUSIMH, KOTOPBIE U3JI0KEHBI HA C. 38-
44. Ecnu B Havaje 0ObIYHBIC CY/Ibl O0JIee TOYHO COOTBETCTBYIOT HAJUICKAIINM CTaHIapTaM, TO MOXKHO
OKUJaTh, YTO BHECEHUE M3MEHEHMH ¢ Henbio azantanuu CraryTa ropaslo 3aMEeTHEE MOBIMAET Ha
BOCHHBIC CyZIcOHbIE OpraHbl.

Hampumep, B OTHOIIEHUN BOEHHOCITYKAIIKUX JOJDKEH CYIIECTBOBATH IOIHBINA KOMILIEKC 3alpELICHUMN,
KACaloLUXCs TeHOUNA, PECTYIUICHUN IIPOTUB YEJIOBEUHOCTH U BOCHHBIX NPECTYIUICHUN, COOTBETC-
TByromux CtaryTy. 9TOro MOKHO JTIOOUTHCA IyTEM HEMOCPEICTBEHHOTO BKIIOUEHHSI B IIPUMEHSIEMBbIi
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BOEHHO-YTOJIOBHBIN KoJiekc onpeaeneHuit nu3 Craryra. Kpome Toro, uroOsl npegycmorpenHas Crary-
TOM OTBETCTBEHHOCTH B IIOJIHOM M€pe OTHOCHIIACh K BOEHHOCITY’KaIllUM, B BOEHHO-YTOJIOBHOM KOJEKCE
JOJDKHBI TaKUM 00pa3oM YUYHMTBIBaTbCA OOLIME NPHHIMIBL, OCBOOOXKAAIOIINE OT OTBETCTBEHHOCTH
o0cToATeNnbCTBA U Haka3aHus. HeoOxoaumo Taxke o0ecreunTh He3aBUCUMOCTb, OE€CTIPUCTPACTHOCTD U
HaJIJIekKallee CyA0IpOU3BOACTBO.

Hexotopsie monmoxxenus Cratryra MOryT 0Oojiee HIMPOKO 3aTparMBaTh BOSHHOCTYxamux. Korma peds
UIeT O BBIOOpE Iiesiel, mpHKa3zax HauajdbHHKA WIM BOOPYKEHHH, MOXKET MOTpeOOBAaThCS BHECEHHE
COOTBETCTBYIOLIMX U3MEHEHUI B BOEHHBIE YCTAaBbl WIIM B MPAKTUKY MOJATOTOBKU U 00y4eHUsI BOCHHOC-
JTyXammx, — He nmoToMy uto CTaTyT 00s3bIBAaCT rocyaapcTBa 3TO clenaTh, a B KauecTBEe Ipeaympe-
nuTenbHOM Mepbl. XoTs CTaTyT BO MHOIOM OTpakaeT JAEMCTBYIOIIEE MEXKlyHapOJHOE MPaBo, €ro KOH-
KpeTHble (DOPMYJTUPOBKM MOTYT BBIXOJAMTH 33 paMKH, IPEIyCMOTPEHHBIE HAIlMOHAJIbHBIM 3aKO-
HOJATEIbCTBOM. JTa MpobiieMa He MOXKET BO3HUKHYTH TaM, I'/ie HAllMOHAIBHOE 3aKOHOJATeIbCTBO UM
BOCHHBIE YCTaBBI IPOCTO BKIIOYAIOT B Ce0s1 MEXKTyHAPOJHBIE 0053aTeIbCTBA FOCY1apCTBA B OOIIEM.

w  Cyna Oyzer 00J1aiaTh OPUCAUKINEH B OTHOIIEHUM BOEHHBIX NMpecTynJieHuii (CoBepIeHHbIX
KaK BO BpeMsi MEKIYHAPOIHOI0, TAK M HEMEKIYHAPOIHOI0 BOOPYKEHHOr0 KOH(PINKTA), "B
YACTHOCTH KOIJa OHH COBeplieHbl B paMKax IuIaHa win nojautuku" (cr. 8(1)). Jlwodan
BOEHHAsl MOJIUTHKA, YCTaBbl, IPaBUJIA BbIOOPA 1eJiell WM JApyrue moao0HbIe JOKYMEHTBI,
KOTOpPbIe MPHU3bIBAJIM WM OYEBHIHO ONPABIBLIBAJIN MOBEAeHHE, 3alpellleHHOEe B CTaThe 8,
MOTYT ObITH NMpeICTaBJEHbI B KauyecTBe /I0KA3aTeJbCTB MOJUTHKH COBEPIIEHHS] BOEHHBIX
npecTyrieHnid win "MOJUTHKU rocyaapcrBa wim opranumzamuun’ (ct. 7(2)(a)) B cayuae
NMpecTyNJIeHHsI MPOTUB YeJI0BEYHOCTH.

W B oTHOIIEHMH BCero M3JI0KEHHOr0 HUKE BOEHHASl MOJUTHKA, YCTABBI, NUCIHUILINHAPHBIE
KO/I€KChI, PYKOBO/JICTBA M0 BBIOOPY 1eJieii U yueOHbIe MOCO0HsI, KOTJa 3TO YMECTHO, JOJKHbI
OBITH MEePecMOTPEHBbI, YTO0ObI 00ecIeYnTh MPUHATHE MEP NMPOTUB COBEPIIECHUSI YKAZAHHBIX
JelicTBHIA.

w  Ilepemenienue nui: Jlro6oe NpuHYAUTENBHOE MEPEMEIIEHUE JIUI JOJHKHO OCYIIECTBIIATHCS TaK,
YTOObI HE MPOTUBOPEUYUTH MEKIYHAPOIHOMY TpaBy. Takum o00pa3oM, MOKHO NPEIOTBPATHTH
" IeTOPTALNIO WM HACUIIHLCTBEHHOE TePEeMEIICHNE HaceIeHUs" B KaUeCTBE MPECTYIUICHHUS TPOTHB
yenoBedyHocTH (cT. 7(1)(d) u 7(2)(d), uTo He KacaeTcsl MPUHYIUTEIBHOTO NEPEMEIICHUS JUI] 110
NpUYUHAM, pazpeuienHblM MEXKIYHapOJHbIM NpaBoM. [IpuHyIuTeNnbHOE MEepeMeleHHe MOXKET
Tak)Ke MPOUCXOANTD B cilydae reHouuaa (ct. 6(e) ("HacuibcTBEHHAs nepenava jereit"), Bo Bpems
MEXKIyHApOJHOTO BOOPYKEHHOr0 KOH(UIMKTa Kak TpyOoe HapylleHue, BbIpakarolieecs B
"He3aKOHHOW JAemopTraumu win mnepememenuun” (ct  8(2)(a)(vil) WM Kak TepeMeleHue
OKKYTIUPYIOIIEH AepKaBOi CBOMX I'pak[JaH Ha OKKYIUPYEMYIO TEPPUTOPHUS UM HACEICHUS dTON
Tepputopun 3a ee mpenensl (cr. 8(2)(b)(viil)), a TakkKe BO BpeMs HEMEXKIyHApPOIHOTO
BOOPY>KEHHOTO KOH()JIMKTa KaK HEONpaBJaHHOE IMEpEeMEIICHHE TIPakIaHCKOro HaceleHHs (CT.
8(2)(e)(viii)). K cOOTBETCTBYIOMINM MEXKTyHAPOTHBIM CTaHIAPTaM OTHOCSITCS:

W - BceoOmas aexmaparus npas 4enioBeka, cT. 9 u 13 (rpaxmane);

W - MexXIyHapoaHbI MakT O TpakJaHCKUX U TOJUTUYECKUX MpaBax, cT. 12 (rpaxgane) u 13
(MHOCTpAHIIBI);

w - AdpukaHckas XapTHs IpaB udeioBeka M HapoaoB, cT. 12(1), (2) (rpaxmane), 12(4) u 12(5)
(MHOCTpAHIIBI);

W - AMepukaHCKas KOHBEHIUS MpaB denoBeka, cT. 22(1), (3), (4), (5) (rpaxmane) u 22(6), (9)
(MHOCTpAHIIBI);

w - EBpomneiickas KOHBEHIIMS O 3alIUTE MpaB yesoBeka, [Iporokon 4, ct. 2, 3, 20, 22 (rpaxkgane) u 4
(MHOCTpAHIIBI);
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- Yersepras JXXeneBckas koHBeHIIUs 1949 T., cT. 49 (MeXIyHAPOIHBIA KOH(PIUKT, OKKYITHPOBaH-
HBIC TEPPUTOPHH);

- JomonauTeNnbHbIH poTokoit I 1977 1., ct. 85(4)(a) (MexXIyHApOIHBIH KOHDIIUKT);
- JonomuauTenbHbIi potokoit 11 1977 1., c1. 17 (HeMexayHapoaHbIH KOH(IUKT); U

- cM. Takke PykoBojsmue mnpuHUIMOB 1O nepeMenieHuio BHyTpu cTpanbl, UN Doc
E/CN.4/1998/53/Add.2 (17 April 1998).

3anepxanue: [loTHOMOYHS Ha apecT U 3aJep)KaHue U YCIOBHS 3a/ICPKaHMsI M JIUIICHHUS] CBOOOIBI
JOJDKHBI TaK)K€ COOTBETCTBOBATh MEXKAyHApogHOMY TmpaBy. K mpecTymieHusM TpOTUB
YeJIOBEYHOCTH, KaCaIoLIUMCs 3a/1ep KaHus, OTHOCUTCS, 10 cT. 7(1)(e) "3aKkioueHre B TIOpbMY WK
JPyroe >KeCTOKOoe JHIIeHue (u3nueckoil cBOOOABI B HApyIIEHHWE OCHOBOIOIATAIOUINX HOPM
MEXIyHApOJHOTO TpaBa", a Takke nesHus, npeaycMmorpennsie B ¢T. 7(1)(g) u 7(1)(i). [Tocnennee
("HacHIBCTBEHHOE MCUE3HOBEHUE JIIOJCH'") caMo 1o cebe xapakTepu3yercsl Helpu3HaHueM ¢akTa
3aJiepKaHusl BOMPEKHM MEXKIYyHApOAHBIM CTaHAapTaM. HekoTopble BOEHHBIE MPECTYIUICHUS
CBSI3aHBI C 3a/Iep)KaHMEM, Kak, HampuMmep, "He3aKOHHOE JMiieHne cBoOoabl" B cT. 8(2)(a)(vii).
BaxHocTh mponienyp 3amep)kaHus MOJYEPKHyTa TEM, YTO 3a/epiKaHHE SIBISICTCS MM MOXKET
SIBIISITHCS YCIIOBUEM COBEPIICHHUS 1106020 U3 IPECTYIUICHUH MPOTHB JINYHOCTH, TIEPEUUCIICHHBIX B
Cratyte. K COOTBETCTBYIOIIMM MEXKIYHAPOIHBIM JIOKYMEHTaM OTHOCSTCS:

- Bceobmas gexnapaius npaB yeaoBeka, CT. 9;

- MexyHapOoaHBIN aKT O TPaKJaHCKUX M MOJUTHYECKUX MpaBax, cT. 9 u 10;
- A(pukaHckas xapTus paB 4esIoBeKa U HAPOJIOB, CT. 6;

- AMepHKaHCKasi KOHBEHIMS [TpaB YesloBeKa, CT. 7;

- EBpornelickasi KOHBEHIIMS O 3aIIUTE MPaB YEJIOBEKA, CT. 5;

- HNomonuutenbubiii nporokon [ 1977 r. (MexxayHapoausii KoHQUUKT), cT. 75(3) u (5), 76(2),
T7(4);

- Jononuurenbubit mpotoko I 1977 r. (HemexxayHapo b KOHGIHKT), CT. 5(2)-(4);

- cranzapThl U pykoBojctBa OOH , He sBistomuecs goroBopaMu: MUHUMAaIIbHBIE CTaHAAPTHBIE
npaBmiIa OOpalieHus ¢ 3aKiIoYeHHBIMA U CBOJI MPHHIMIIOB 3aIIUTHl BCEX JIMII, MOJBEPracMbIX
3aJIep’KaHUI0 WIIH 3aKIIFOUEHUIO B KaKoi ObI TO HU OBLIO (hopMme;

- oM. Takke [Jlokman paboueil Tpymmel 1O TPOW3BOJIBHOMY 3anepxkanuio, UN  Doc.
E/CN.4/1988/44.

[Mpenorepamnienne neiTok: Pusndeckas W ncuxudeckas 0E30MaCHOCTH JIMI, COJIEPIKAIIUXCSA B
3aKITIOYEHUH, JIOJDKHA OBITh OOecrieueHa HalIe)KalluMK TapaHTHUsIMHA M TTOJrOTOBKOM IepcoHaa,
YTOOBI MPEAOTBPATUTH MBITKU ("'yMBIIIJICHHOE MPUYMHEHUE CUIILHOW OONM WK CTpajaHui, Oynib
TO (U3MYECKUX WU TCUXUYECKUX'"), SBIAIOMIUXCS MPECTYIUICHUEM IPOTUB YEJIOBEUHOCTH
cornacHo ct. 7(1)(f) u 7(2)(e), a Takke BOCHHBIM IpecTyIUieHueM coriacHo ct. 8(2)(ii) ("Oecue-
JIOBEYHOE OOpallleHue, BKIIOUYas OMOJIOTMYECKHe SKCHEepUMEHTHI"). Mepsl, npennpuHuMaeMble
JUTSL TIPEYTIPEKICHUS TIBITOK, TaKKe OYIyT CIIOCOOCTBOBATH MPEAOTBPAIIEHUIO IPYTHX MPECTYI-
JICHWH TPOTHB JMYHOCTH B OTHOIIECHHUH 33J€P>KaHHBIX, BKIIIOYAsl CEKCYalIbHbIE MPECTYIUICHHS IO
cratbe 7(1)(g). Takue rapaHTHH MOKHO HAWTH B JOKYMEHTaX, NEPEUNCICHHBIX B MPEIbIIyIIEM
ab3arte.

Bri6op neneii: Haanexxamue orpanndenust BpiOopa 1eneit OyayT crocoOCTBOBaTh MpeaoTBpaliie-
HUIO MHOTHMX MNpEeCTYIUIeHWH, moamajgaroumx noj ropucaukiuio Cyna. KoHedHo, B mupokom
CMBICJIE BCE MPECTYIUIEHUS MPOTUB JMYHOCTH U UMYIIECTBA MOKHO pacCMaTpUBaTh KaK pe3yJib-
TaT BhIOOpa 1esel (MOCKOIbKY TeHOUWJI M MPECTYIUICHHS MPOTUB YEJIOBEUYHOCTH, B 0OLIEM,
BJIEKYT 3a COOOI MpeBpalleHue B Lelb IPaskJaHCKOro HaceJaeH s ). B OTHOLIEHNH BOCHHBIX IMpec-
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TYIJICHUH, HETIPABWIBHBIN BBIOOp LIEJIEH MMEET MECTO MPH CICAYIONIUX KOHKPETHBIX MPECTYII-
JICHUSIX: BO BPEMS MEKIYHApPOTHOTO BOOPYKEHHOTO KOH(pIMKTA (1) BEIOOP B Ka4eCTBE IEITH JIHI
(ct. 8(2)(b)(1), (iii), (iv), (ix), (xxiv)), u (2) BEIOOpP B KauecTBE IeJeH WMYIIECTBA U MeCT (CT.
8(2)(a)(iv), cT. 8(2)(b)(ii)-(v), (iX), (xXiV)); BO BpeMs HEMEKIYHAPOIHOTO BOOPYKEHHOTO KOH(-
mukta (3) BbeIOOp B KaudectBe menu Jjuil (ct. 8(2)(e)(i)-(iv)) m (4) BBIOOp B KayecTBe LEJCH
umymecTBa (cT. 8(2)(e)(ii)-(iv)).

OOpaiienue ¢ JuaMu U uMytectTBoM: K 3TomMy pasaeny OTHOCSATCS BCe 3alpelieHHbIe MPecTyI-
JICHUS IPOTHB JIMYHOCTH, BKIIIOYAsl, TAKUM 00pa30M, FC€HOIH/] U MPECTYIJICHUS IPOTHB YeTI0BEY-
HOocTU B 1enoM. Crofa Takke OTHOCSTCS MPECTYIUICHUS: BO BPEeMs MEXIYyHAPOJIHOTO BOOPY-
»eHHoro koHduukTa (1) B otHOomeHun ymi (ct. 8(2)(a)(i)-(ii1) u (v)-(viii); 8(2)(b)(i), (vi), (x),
(xiv), (xv), (xxi), (xxii) u (xxvi)) u (2) B oTHOmIEHUN uMyIliecTBa u mect (cT. 8(2)(a)(iv) u
8(2)(b)(xiii), (xvi); 1 BO BpeMsi HEMEKIYHAPOIHOTO BOOPYKEHHOTO KOH(IIMKTA (3) B OTHOIICHUH
mu (cT. 8(2)(c)(1)-(iv) m ct. 8(2)(e)(i), (vi), (vii) u (xi) 1 (4) B OTHOIIIEHUN UMYIIIECTBA U MeCT (CT.
8(2)(e)(v) m (xii)). Ocoboe BHIMaHUE CeayeT OOpPaTUTh HA TIOJOXKEHHE, 3aKITFOYAIOIICecs B TOM,
YTO TOKPOBUTEIHLCTBYEMBIC JIHIIA B COOTBETCTBUH C JKEHEBCKMMH KOHBEHIMSIM HE JOJDKHBI
JIMIIATHCS MpaBa Ha CIpaBeIMBOE U HOPMAIBHOE CyIOMpou3BoACTBO (cT. 8(2)(a)(vi) u, B cirydae
HEMEXTyHapoIHOTOo KoH(pukTa, cT. 8(2)(c)(iv). 'ymaHuTapHoe mpaBo peryiupyer MHpaBo Ha
CIIPaBEIMBOE CYIOMPOU3BOJICTBO B psi€ TOKYMEHTOB.

Boennas He0OXOAMMOCTb, CPEACTBA BEICHUS BOWHBI, HEOOXOIMMOCTh U copa3MepHocTh: [ToHs-
THE BOEHHOW HEOOXOAMMOCTH He ompenensercs B CraryTe, XOTS OHO YIMOMSHYTO B CBSI3U C
MEKTyHapOJIHBIM BOOPY>KEHHBIM KOHMIMKTOM B cT. 8(2)(a)(iv), 1 cxomHbIe (hpa3bl UCIOIB3YIOTCS
B CBS3M C MEXIyHAPOIHBIM W HEMEXKIYHApOIHBIM BOOPYKEHHBIM KOH(IMKTOM: BO BpeMs
MexIyHapomHoro koHpmukra, cr. 8(2)(a)(iv) m  8(2)(b)(xiii) "BoeHHas HEOOXOAMMOCTH'", CT.
8(2)(b)(i1), (v) u (ix) "BoeHHbIe 1enn", (iv) "BOCHHOE TIPEBOCXOACTBO"; BO BpeMsI HEMEXKTyHAPOI-
Horo koHdumkTa, cT. 8(2)(e)(iv) "BoeHHBIe TIenn", (Viil) "HacToATeIbHAs HEOOXOAMMOCTh BOCH-
HOro xapakrepa" u (xii) "oOcrosTenbcTBa KOHGMUKTA". O 3ampenieHHBIX CPEICTBAX U METOAAX
BE/JICHUSI BOMHBI TOBOPUTCS B CBS3M C MEXKIYHApOJIHBIM BOOPYXEHHBIM KOH()JIMKTOM B CT.
8(2)(b)(vi), (x1), (xi1), (xvii)-(xx), (xxiii), (XXV) U B CBSI3U C HEMEXAYHAPOAHBIM BOOPYKEHHBIM
KOHGIMKTOB B cT. 8(2)(c)(iil) u 8(2)(e)(vii), (ix), (x). [loHsTHE HEOOXOAUMOCTH U COPA3MEPHOCTHU
HamaJICHUs MO/Pa3yMeBAETCs, B CBSI3U C MEXAYHAPOIHBIM BOOPY>KEHHBIM KOH(IUKTOM, B CT.
8(2)(b)(iv). Cnenyer Taxke BHUMATEIBHO PACCMOTPETh TIIATENIbHYIO (POPMYITUPOBKY MOJIOKEHHS
o camoob6opone (ct. 31(c)), ocoOeHHO KOrjja OHa KacaeTcsi 000POHBI UMYIIECTBA, HEOOXOAMMOTO
JUI BBITIOJIHEHWS BOEGHHOTO 3anaHus. HaOop wim BepOOBKa B BOOPYKEHHBIE CHIIBI JeTE€H B
BO3pacTe 10 15 JIeT Win NCTONb30BaHNE UX B aKTUBHBIX OOEBBIX JIEHCTBUAX 3aMpeIIaeTcs KaK BO
BpeMs MekayHapoaHoro (ct. 8(2)(b)(xxvi), Tak ¥ BO BpeMsi BHYTPEHHETO BOOPYKEHHOTO KOH(-
JUKTa (M B CBS3M C TOCIICIHUM 3TO KacaeTcs TakKXKe BOOPY)KCHHBIX Tpymi: cT. 8(2)(e)(vii).
CoOTBETCTBEHHO MOTYT OBITh 3aTPOHYTHI YCTaBhI, Kacarouuecs Habopa 1l BepOOBKH.

Ortnanue NpuKa3oB U MOBUHOBEHHUE WIM; OTBETCTBEHHOCTh KoMaHupoB: Ctates 25(3)(b) mpemyc-
MaTpUBAET, YTO JIMIA, OTJAIOUIME MPHUKAa3 O COBEPLICHUHM MPECTYIUICHUH, MOANaAaromuX MO
fopucaukiuio Cyaa, HECYT yroJIOBHYIO OTBETCTBEHHOCTb. JIMII0, KOTOpOE coBeplIaeT MpPecTyTl-
JICHWE 10 TPUKa3y, HE OCBOOOXIAETCS OT YTOJOBHOW OTBETCTBEHHOCTH 32 MCKIIOYEHHUEM TeX
CIIy4aeB, KOTJla 3TO JUI0 ObUIO IOPUAUMYECKH 00S3aHO MCIONHATH MPHKa3, KOTJAa 3TO JIUIO HE
3HaJI0, YTO TpUKa3 ObUI HE3aKOHHBIM, M KOTJA MpHKa3 He Obul s6H0 He3akoHHBIM (cT. 33(1)).
OpnHako Bce JACUCTBHSA, TIEPEUYHCICHHBIE B CT. 6 (TEHOIMI) U CT. 7 (MPECTYIUICHUS MPOTUB YeJI0-
BEUHOCTH), CYMTAIOTCA "SIBHO HE3aKOHHBIMU'", M UX COBEPIIEHUE IO MPUKa3y HE SIBISIETCS] OCHO-
BaHHWEM I OCBOOOXJeHUsI OT orBeTcTBeHHOCTH (cT. 33(2)). 'ocymapcTBa MOMKHBI HaWTH
HAWITY4IIui croco0, 4TOObI OTPaHUYUTh KaK XapaKTep MPUKa30B, KOTOPbIE KOMAaHUPHI YIOJIHO-
MOYEHBI OT/aBaTh, TAK M XapaKTep MpPUKa3a, KOTOPbIA MOAYMHEHHBIE 005S3aHBI BHIIIOJHUTH COT-
JIACHO COOTBETCTBYIONLIEMY 3aKOHY min ycTaBy. [lo ct. 28(1) BoeHHBIN KOMaHIUp HECET YroJoB-
HYI0 OTBETCTBEHHOCTh 3a NPECTYIUICHHUS, COBEPILIECHHBbIC CHWJIAMH, "HAXOJAIIMMUCA TOJ €ro
3¢ (HEeKTUBHBIM KOMaHIOBaHHUEM M KOHTPOJIEM JIH0O0, B 3aBUCUMOCTH OT OOCTOSITETIBCTB, MO/ €T0
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3 EeKTUBHON BIACTHIO M KOHTPOJIEM, B PE3yibTaTe HEOCYUIECTBICHUS MM KOHTpPOJIS HaJIe-
KalM 00pa3oM HaJl TAKUMH CHJIaMH'", TIPU yYCIIOBHUH, YTO KOMAHJHP 3HAT WU, B CIOKHUBIIUXCS
00CTOSTENCTBAX, IOJDKEH OBLIT 3HATh, YTO ATH CHJIBI COBEPILIAIOT MIIM HAMEPEBAIOTCS COBEPIINUTh
TakMe MPECTyIUIEHUs, U "He MPEeANpPHHsUI BCEX HEOOXOOUMBIX M pa3yMHBIX MEpP B paMKax €ro
MOJIHOMOYMM JUIsl MPEAOTBpAIllEHUs] WJIM TMPECeYeHHs MX COBEpIICHUs JUO0 A meperadu
JTAHHOT'O BOIIPOCa B KOMIIETEHTHBIE OPTaHbl JJIsl paccie0BaHusl U YTOJIOBHOTO MpecieoBaHus".
B HauuoHanmpHBIX Y4YeOHBIX MMOCOOMSX M PYKOBOACTBAX JJIsi TaKMX KOMAaHIUPOB JOJKHA
YUHUTBHIBAaThCS CTENIEHBb HAaJIaraeéMoi TakKuM 00pa3oM OTBETCTBEHHOCTH.

w  [lomyBoeHHBIe cayxObl: Psa monokennit CTaTyTa MOXET MPUMEHSTHCS K HEPETYJISIPHBIM CHIIaM
WK TosTyBoeHHBIM cinyx0am. Cratba 25(3)(b) mpenycMaTpuBaeT YrojloBHYIO OTBETCTBEHHOCTh
JUIS T, KOTOPOE MPHUKA3bIBAET, MOACTPEKAET WM MOOYKIAeT COBEPUINTD MPECTYIUICHHUE, €CIIN
3TO MPECTYIUICHHE COBEPILACTCS MIIM €CIIM MMEET MECTO MOKYIIEHHE Ha 3TO MpeCTyIUIeHHe (KaK U
ctaTths 25(3)(¢) B OTHOUICHWH MPSMOTO M MyOJIMYHOTO IMOCTPEKaHUs K TEHOIMIY), TOTJa Kak
crathsa 25(3)(c) mpeaycMarpuBaeT OTBETCTBEHHOCThH JIMIIA, KOTOPOE MOCOOHMYALT, MOACTPEKaeT
WA KaKuM JTH00 WHBIM 00pa3oM COJCHCTBYET COBEPIICHUIO MPECTYIUICHHS W TOKYIICHHIO Ha
HEro, BKJIIOYas MpeJIOoCTaBJIEHUE CPEACTB JUIs ero coBepueHus. [locienHee OTHOCHUTCS K Tpe-
JIOCTABJICHUIO OPYKUS WM MaTepHaIbHO-TEXHMYECKOTO OOECIeueHUs] BOOPYKEHHBIM TpyHIam
st coBepieHust npectyruiennid. Cratba 25(3)(d) mpemycmaTpuBaeT yrojoBHYIO OTBETCTBEH-
HOCTD 32 YMBIIIUICHHOE ¥ OCO3HAHHOE COJICHCTBIE COBEPIICHUIO MTPECTYIUICHUS WIIH €T0 MOTBITKA
JUTSL TPYIIIBI JINI, AEHCTBYIONIMX C OOMICH IENbl0, B LESAX MOAACPKKH MPECTYMHON AesTelb-
HOCTH WJIH TeNr Tpynmbl. OTBETCTBEHHOCTh KoMaHaupa 1o cT. 28(1) (omucaHa B MpenblIyIeM
a03arie) Takke OTHOCUTCS K JuiaMm, "3((EeKTUBHO ASHCTBYIONIMM B Ka4eCTBE BOCHHBIX KOMaH/IH-
poOB", U, CIEIOBATEIbHO, OTBETCTBEHHOCTh HAJIAraeTCsi Ha BOCHHBIX KOMaHAHMPOB, KOHTPOIUPY-
IOIIMX TOJYBOCHHBIE CITY>KOBI. 3alpelieHne HCIONIb30BaTh JeTel B Bo3pacte a0 15 mer mns
AKTUBHOTO y4yacTHsl B OOEBBIX JCHCTBHSIX BO Bpemsl MexayHapomHoro (ct. 8(2)(b)(xxvi)) wim
HeMexyHapoaHoro (ct. 8(2)(e)(vii)) BOOPYKEHHOTO KOH(IMKTA TaKXKe OTHOCHUTCS K CITydasiM,
KOrJla 3TH JIETH SBJISIOTCSA YacThIO MOJYBOCHHON OpraHu3allud, HAaXOJAIIeHcs MOJ KOHTPOJIEM
MPaBUTEIHCTBA.

w TocyaapcrBa-y4yacTHMKHM JOJI’KHBI CIIOCOOCTBOBATH TOMY, 4YTOObBI MX CHWJIbI, €CJM OHH
BCTYNAIOT B OTHOILIEHUSI C TMOJIOBJIEHHBIMH CJIY:K0aAMH WJIM HePeryJsipHbIMH CUJIAMU, Jie-
JIAJIK 3TO TAKUM 00Pa30M, 4YTOOBbI UX JIeCTBHS He MOBJIEKJIHN 32 CO00H YyroJIOBHYIO OTBETCT-
BEHHOCTH B COOTBeTCTBHU ¢0 CTaTyTOoM.

B Tex ciryyasix, Koraa BbIlIe YIOMHHAINCH KOHKPETHBIE ITOIITYHKTHI cTarei 6, 7 u 8, Heo0Xoaumo
MOMHHTB, YTO YKa3aHHbIC B HUX JNCHCTBHS JOJDKHBI JOCTHYh COOTBETCTBYIOILETO IMOPOra, YTOOBI UX
MOYHO OBLIIO PaCCMaTPUBATh KaK FCHONU/, MPECTYIUICHUS IIPOTHB YEJIOBEYHOCTH I BOCHHBIE MPeC-
TymieHus (c. 40-41).

I. 3AKV/IOYEHHE

Kak wacro rosopminocs mocne 17 uronst 1998 r., Pumckuii cratyt o0namaeT MOTEHIIMATIOM JIJISl TOTO,
YTOOBI CTAaTh 3HAYUTENHHBIM IIarOM B Jejie MPUMEHEHHUs] MEXITyHapOTHBIM COOOIIECTBOM MEXTyHa-
poaHoro mpaBa. Baxno, yto pexkxum MYC Oyner cnocoOCTBOBaTh OBICTPOMY Pa3BUTHIO MEXKIyHa-
POJHOTO YrOJIOBHOTO MpaBa U Ha MPAKTUYECKOM YpPOBHE 3aIlOJIHUT HMPOOENbl B COBPEMEHHOM CHCTEME
HAIlMOHAJILHOTO IMPaBONPUMEHEHHSI U MEXIYHapOJAHOM MpaBOBOi B3ammomnomomu. B To ke Bpems
CratyT mpenocTaBiisieT 0coOble MPEUMYIECTBAa ToCylapcTBaM-ydyacTHUKaM. B neifictBurenbHOCTH,
MMEHHO C MOMOUIbIO 3TUX MpeumyecTB CTaTyT CMOKET JOCTUYh CBOMX OoJiee MIMPOKUX Lieei. Bo-
IICPBbIX, Pumckuit CTaTyT MMO3BOJIACT IOCyAapCTBAM-YUACTHUKAM JIYUIIC 3alIUIIATh UX IpaXIaH, ITOI-
Jiep>KUBasi TOCIOJCTBO IpaBa. DTO MPOMCXOJUT Ojarojgaps TOMY, YTO OH JaeT CTUMYJ s OCy-
IIECTBJICHUS PacCieOBAaHUI M YTOJIOBHOTO IPECIEOBaHUS Ha HAIMOHAJIHHOM YpPOBHE M Ipeaoc-
TaBJIIET BO3MOXXHOCTU COTpyAHHYECTBA. Bo-BTOpHIX, cymecTBoBanue Cyza MO3BOJHUT rOCyapCTBaM
nepeaaBarth JIMI HEUTPATbHOMY YUPEXKICHHUIO B TeX CIIydasx, KOT/Ia TOCYJapCTBO HE KellaeT BbIIATh
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€ro KakKoMy-JIn0O 3ampalinuBaronieMy rocyaapctBy. Takum oOpa3om 3Tomy jmily OyaeT obecriedeHo
CIIPaBEIMBOE CYyIONPOM3BOACTBO, TOTJA KaK IEpeiaroliee rocyJapcTBO CMOXKET HAWTH BBIXOJI M3
CIIOKHOM TIOJIMTHYECKOW CHUTYaIlMH W M30aBHTCS OT MEXIYHAPOIHOTO JABJICHHS. 3a TOCIEIHIE TOJIbI
MHp JOCTATOYHO YaCTO CTAHOBHWIICS CBUJIETEIEM COOBITHH, KOTOpBIE MOKA3aJd, 4TO MOJ00HOH THo-
KOCTH IOPUCAMKIMM OYeHb He XBartano. B-tperpux, Cya oOecmedyuT crmocod ocnabieHus Mexmy-
HAPOJIHOM HATPSHKEHHOCTH, KOTOPasi MOXKET BO3HUKHYTh B ClIydae MPECTYIUICHUH, KOTOPbIE KacaroTcs
psana rocynapctB. Hakonen, Cyn, sBISSICh OSCIIPUCTPACTHBIM YUYPEXKICHHEM, JIOBEpUE K KOTOPOMY
MOJKET BO MHOTOM CIIOCOOCTBOBAThH YITYYIICHUIO MEXTyHAPOIHBIX OTHOIICHUH, MOXKET TOMOYb HEKO-
TOPBIM TOCyJIapcTBaM MOOOPOTh MCKYIIEHHE NMPEeIIPUHHMATh HACTONUYMBBIE OJAHOCTOPOHHUE MEpHI
[IpaBOIPUMEHEHHS.

Kak mnoka3aHo B J1aHHOHM cTaTbe, rocyJapcTBa, paTU(QHUIMPOBABIIME WM coOHMparoimuecs: patudu-
MpoBaTh PUMCKHUIl CcTaTyT, JOIKHBI CPaBHUTb COOTBETCTBYIOIIME IOsIokeHus CraTyra CO CBOMM
HallMOHAJIbHBIM 3aKOHOJATENbCTBOM. [loAroTaBaMBas U3MEHEHNUs HALIMOHAIBHOTO 3aKOHOJATENbCTBA,
HPaBUTENBCTBA JIOJKHBI IOMHUTH O JIBYX OCHOBHBIX aCIEKTaX, B KOTOPBIX PacCMaTPUBAIKCh yCTaB-
Hble 0053aTeNbCTBA B JAHHOI cTaThe (COTPYAHUYECTBO M JIONOIHHUTEIBHOCTH), @ TAKXKE O COOTBETC-
TBYIOUIMX CTaHAApPTaX M MeXaHU3Max KOHCYJbTAIlUM M MpPOsIBICHUU rHOKocTH. OKOHYATENbHas LeNb
Pumckoro cratyTa 3akirouaeTrcs HE B TOM, YTOObI MPECTYIUICHUs, MOANANAI0IMINE O] IOPUCIUKIINIO
Cyna, 6p1M UM paccMOTpeHbl. OHa COCTOMT CKOpee B TOM, YTOObI 00ECHEUUTh UCTOYHUK HOPM U
CTaHJAPTOB U JaTh CTUMYJ HAlMOHAIBHBIM BJIACTSM JUIs pacciieIoBaHUs U YTOJIOBHOTO IIpEcie10Ba-
HUS 3THX NpecTymiieHui. ['ocyapcTBa-yuyacTHUKY, IPU3HAIOLINE 3TO U CTAPAOLINECs OCYLIECTBIATh
UMIUIEMEHTAINIO, yJIeNsdsd OCHOBHOE BHMMAaHHE CO3/1aHUIO 3()()EKTUBHBIX U CHPABEAIMBBIX CPEJCTB
00pBOBI C COOTBETCTBYIOIUMHU MPECTYIJIEHUSIMU, COBMECTUMBIX cO CTaTyTOM, OKaKyT HaWIy4dLIylO
HOJIEPAKKY MEXIyHapOAHOMY YTOJIOBHOMY CYIy.
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OCOBEHHOCTH UIMIVIEMEHTALIMU: OIIBIT I'PY3NN
(TE3UCBI BEICTYIIJIEHHNA)

Me:x1yHapOIHbIM KOMUTET KPAaCHOTO KPEeCTa MOAEPKUBAl UJCK COOTBETCTBYIOIIETO HAKa3aHUS TeX,
KTO BO BPEMs BOEHHBIX JECHCTBUI COBEpLIAN KECTOKOCTH B T€UEHHE MHOIMX JieT. COOTBETCTBEHHBIE
MIOJIOKEHUS OTPaXKEHbI BO MHOTUX MHOTOCTOPOHHHX JIOTOBOPAX, B CO3/IaHUM KOTOPBIX OYEHb OOJIBIION
BKJax BHec MexayHapoanslii Komurer Kpachnoro Kpecra. i Toro, yTto0bl JOKHBIM 00pa3oM
oueHuts posib Mexaynaponnoro Komwurera KpacHoro Kpecra B cozmanun MexayHapOoaHOTO
YrOJIOBHOTO CyJa, B IEPBYIO Ouepelb Mbl JOJDKHBI IpUBIEYb BHUMaHue K cratee 8 CraryTta
Me:x1yHapOIHOTO YroJIOBHOTO cyja. JlaHHOE MOJOXEHHE CTaTyTa OJHO M3 CaMbIX JUIMHHBIX, U OHO
OTHOCUTCSI K BOGHHBIM TMpecTymyieHusM. J[lanHasi craThsi ObUTa pa3paboTaHa € CYIIECTBEHHBIM
BOBJICUEHUEM B IIPOLECCE IOPUAMYECKOrO JeNapTaMEHTa KOMHUTETa MEXKIYyHapOJHOTO KpacHOIo
kpecta. OOLIMPHBIN XapakTep CTaThH, TaK K€ KaKk U BKIIOYEHHE B HEW BCEX MPECTYIICHHH, KOTOPhIE
HUKOTJa 10 3TOr0 HE CUUTAINCh NPECTYIUICHUSMU B MEXKIYHAPOJHOM IIPaBE, SIBJIACTCS CMENIBIM
LIaroM BIIEpE] Ha IIyTU Pa3BUTHs MEXKAYHAPOAHOIO YTOJIOBHOIO IIPABa.

[ocne npunsarus Pumckoro craryra, MKKK akTtuBHO paboTan Ha UMILUIEMEHTAIMIO CTaTyTa, KOTOPBIN
SIBJIAETCS Ul 3aKOHOAATEIBbCTB PA3HBIX IOCYAApCTB OJHUM M3 Ba)XHEHIIMX MPOPHIBOB B Pa3BUTHUU
MEXyHapOJHOTO T'YMaHHTAapHOTO IpaBa 3a rocieanee aecstuierve. Iloanepxka Oblia BhIpaKeHa
JIBYMs TJIaBHBIMU HAINpPaBJICHUSMH: B MEPBYIO O4epenb, padoTa Belach B HANpaBICHUH MPOBEICHUS
Pa3IMYHBIX MEPONPHUATHHA, KaK HAy4YHBIX, TaK W Jpyroro xapakrtepa. Pabora Takke Benach ¢
MOJINTUYECKUMHU BIIACTSIMHU.

[TepBoIli BakHEHIIMIA T1AT, KOTOPBIA JOJXKEH ObUT OBITH ceniaH s 3PPEeKTUBHON UMITTIEMEHTAIIUN —
9TO TmepeBoJ JAokyMeHTa Ha Tpy3uHckud s3pik. MKKK mnpuoOpen mnepeBoxa, caenaHHBIN
MpeacTaBuTeNI MU AccolManiui  MosoAbix topuctoB ['pysun. B 2001 romy mexmuHHCTEpCKas
KOMHCCHSL TI0O MEXIYHapOJHOMY YTOJOBHOMY IpaBy IOCTaBHJIA Ha IOBECTKY JHS PAaTHU(HUKAIHIO
Pumckoro craryra, u mpusBana r-ua Mepaba TypaBa HauaTh paboTy Ha aHaIM3€ COBMECTHMOCTH U
COOTBETCTBUSI TPY3MHCKOTO 3aKOHOJATENIbCTBA CO CTATyTOM MEXIyHapOJHOro YrojioBHoro cyaa. C
TOro BpeMeHHu, 10 Havyaia 2003 roaa, y npaBUTENIbCTBA

['py3un He OBUIO MOJUTHUYECKON BONM JUIsl paTU(UKALKUK JAHHOTO JOKYMEHTA, XOTS ObLI OrpOMHBIN
WHTEpEeC HaNpaBICHHBIA Ha TaK HA3bIBAEMBIH “‘IOTOBOp MO cTarbe 98”7, KOTOphI ObUT MOANHUCAH
I'pysueit 10 pespans 2003 rona.

4 mapra Toro ke roma Owuia mpoBeneHa Bcrpeda mpenctaButenss MKKK ¢ @oHgoM OTKpBITOTO
oOmiecTBa, W OBUIO pENIEHO cO37aTh padO4Yyl0 TPYyMIy, IETbI0 KOTOPOW SBHJACch pa3paboTka
COOTBETCTBYIOILIETO 3aKOHOJATEIbCTBA, HEOOXOAMMOIo Uil paTuukanuu craTyTta. [pynma Obuia
co3nana npu MunuctepctBe KOctuimu, B KOTOPYIO BOLIUIA MPEACTABUTEIN PA3IUYHBIX MUHUCTEPCTB,
akajgemMuueckux kpyros, ®onna otkpeitoro odmecrsa, MKKK, MuctutyTa eBpomneiickoro mpaBa u
MEXIYHapOJAHOIO IMpaBa IO IpaBaM 4YeJIOBeKa, ACCOLMALMU MOJOJBIX IOpUCTOB ['py3um, u
Bepxosnoro Cyna I'py3un. IIpennoxenus: pabodeii rpymibl ObIIH TIIaBHBIM 00pa3oM pa3paboTaHbl Ha
OCHOBAaHUM aHAJIM3a COBMECTUMOCTHM M COOTBETCTBHUS T'PY3HMHCKOIO 3aKOHOJATENbCTBA ¢ PuUMCKuM
CTaTyTOM.

I'maBHBIMUI CIIOPHBIMHU BOIIPpOCaAMH ABJIAIUCH ACIICKTbI, CBA3AHHBIC C UMMYHUTCTOM H :-)KCTpa,III/IHI/ICﬁ
COOCTBEHHBIX IrpaxaaH. IIo OﬁH.IeMy COrjIaCui0 pCICHUEC TaHHBIX HECOOTBETCTBUM 6yI[CT BO3MOXXHBIM
TOJIBKO ITyTEM KOHCTHUTYLHTHOHHBIX HSMCHGHHﬁ, 4TO ABJISICTCA JOBOJIBHO JJIMTCIBHBIM ITPOLECCOM.

Ha mocnenneit paGoueit BcTpeue paboueld rpynmbl, B KOTOPOH ydyacThe TakKe MPUHUMAIH BUIHbIC
9KCHEPTHI, BCE MPUIILTH K €IMHOMY MHEHHIO, COTJIACHO KOTOPOMY MOXHO OBbLIO M30€XaTh KOHCTUTY-
LIMOHHBIX U3MEHEHUH IIyTEM COOTBETCTBYIOLIEH HHTEPIIPETALINN.
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K cepenune utons Obutn pa3zpaboTaHbl 3aKOHONPOEKTHI M3MeHeHH B YronmoBHoM Konekce ['pysum,
VYronosHo-IIponecyansnom Koaekce ['py3un, B 3akoHe “O TIOpEMHOM 3aKilOueHHH, B 3aKoHE “O
B3bICKaHUN ¥ 3aKoHONPoeKT “O cotpyanunyectBe”. MKKK mepeBen Bce JOKyMEHTHI Ha aHTJIMHCKUN
S3BIK JUIS JIOCTYIHOCTH KOHCYJIbTaTUBHOM ciyx0b1 MKKK mo mexayHapogHOMy T'yMaHUTapHOMY
MIpaBy U JPYTUX 3aMHTEPECOBAHHBIX ar€HTCTB JIJIsl KOMMEHTapUEB.

K nagamy nrons 2003 roga MKKK Ttakke mproOpen rpy3MHCKYI0 BEPCHIO JIEMEHTOB MPECTYIUICHUN 1
MOpsi/IKa CYIOTPOU3BOACTBA M TPEACTABICHUS JO0KA3aTENbCTB, U TPU TJIABHBIX JOKYMEHTa OBLIH
npezacrasiensl B MU/

[Tapnament I'py3un parudunmposan nokyment 16 utons 2003 rozga, a TOIOCOBaHHE MO TOKyMEHTaM
NpUHATHIX pabouelt rpymnmoii Obu1o nposeneHo 18 aBrycra 2003 roxa.

MKKK namepeBaeTcsi IpoI0JKUTH paboTy MO MOMYJISpU3aMH MEXIYHAPOJAHOTO YTOJIOBHOIO Cy/a U
€ro OCHOBHOT'O 3HAUEHHS.
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SPECIFICITIES OF IMPLEMENTATION: GEORGIAN EXPERIENCE

The international Committee of the Red Cross (ICRC) has for years been supportive to the idea that those
who have committed atrocities during hostilities must be prosecuted and properly punished. Relevant
provisions are reflected in such multilateral documents to the creation of which ICRC has greatly
contributed. In order to properly estimate the ICRC input to the establishment of the International Criminal
Court we should first look at the fact that Article 8 — War Crimes, one of the longest provisions of the
Statute, has been drafted with the considerable involvement of ICRC legal division. The comprehensive
nature of the article and the inclusion of crimes that have never before been considered as crimes under

international law is a courageous step forward in the development of international criminal law.

Since the adoption, the ICRC has been actively working towards the implementation of the Statute, the
most important breakthrough in the development of the International Humanitarian Law for last
decade, in the legal systems of different states. The support was expressed through two main
directions: first, organizing various events, scientific or other and second — face-to-face work with the

political authorities.

The first and the main thing that needed to be done for effective implementation was to have the
Georgian version of the document — the ICRC bought the translated version of the Statute which was
prepared by the representatives of the Georgian Young Lawyers Association (GYLA). In 2001 the
Interministerial Commission for International Humanitarian Law included the ratification of the Rome
Statute into its agenda and called for Mr. Merab Turava to begin working on the Study of
Compatibility of Georgian Legislation with the Rome Statute of the International Criminal Court.
Since that period up to the beginning of 2003 there appeared no political will on the part of
government of Georgia to work toward the ratification but there certainly was such a will regarding so
called “Article 98” agreement, which was signed on 10™ of February 2003.

On 4™ of March 2003 the meeting was held between the representatives of the ICRC and Open Society
Justice Initiative, on which the decision to establish a Working Group on Elaboration of Draft
Legislation Necessary for ICC Statute ratification was taken. The Group was established with the
Ministry of Justice and it comprised the representatives of the ministry, academic circles, OSJI, ICRC,
Institute of European Law and Human Rights International Law, GYLA and the Supreme Court of
Georgia. The Working Group elaborated its proposals basing itself mainly on Compatibility Study.

The main contentious aspects were those related to the immunity and extradition of own citizens. By common
understanding, the settlement of discrepancies on these issues between the Statute and the Constitution of

Georgia would possibly require amendments to the constitution, which is quite lengthy a process.

At the final meeting of the Working Group on which distinguished experts of law have also been
invited in order to discuss the above issues, it was agreed that the amendments to the constitution could

be avoided by apposite interpretation.

By mid-June the Draft amendments to the “Criminal Code of Georgia”, to the “Code of Criminal

Procedure of Georgia”, to the "Law of Georgia on Imprisonment", to the "Law of Georgia on
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Enforcement Procedure" and the draft Law of Georgia on Cooperation have been prepared. The ICRC
translated the drafts in English in order to have them available for IHL Advisory Service of ICRC and

other interested agencies for comments

By the beginning of June 2003 the ICRC had also purchased the Georgian version of the Elements of
Crimes and the Rules of Procedure and Evidence and the three basic documents were submitted to the

Ministry of Foreign Affairs.

The Parliament of Georgia ratified the Statute on 16™ of June and held voting on the drafts elaborated
by the Working-Group on 18th of August 2003.
The ICRC is determined to continue its work towards the popularization of the International Criminal

Court and its basic values.
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INAT' K PATUOUKALIIMU PUMCKOI'O CTATYTA
MEXIAYHAPOJAHOI'O YI'OJIOBHOI'O CYJA: OIIBIT APMEHNU

(TE3UCHI JJOKJIAZIA)

Cmapuuii nomownux I'enepanvrio2o npokypopa
Pecnybonuxu Apmenus

Pecniybnuka Apmenus moamucana Pumckuit Cratyr MexayHapoIHOTO YTOJIOBHOTO cyna (naiee —
Pumckuii Cratyt) 1 oxTsi6ps 1999 roma, TeM caMbiM BBIpa3uB CBOIO T'OTOBHOCTh M PELIMMOCTH
COTPYAHUYATH C MEXIyHAPOIAHBIM COOOIIECTBOM B OOpbOE MPOTHUB CaMBIX CEPhE3HBIX MPECTYIUICHHH,
BBI3BIBAIOIINX 03200YEHHOCTh BCETO MEXIYHapOJHOIO COOOIIECTBAa, a HMEHHO: IpEeCTyIUICHHUE
TEHOLN/IA, TPECTYIJIEHUSI IPOTUB YEJIOBEUECTBA, BOCHHBIE IPECTYIUICHMUS, IPECTYIUIEHUE arPECCHH.

Me:x1yHapOIHBIN YTOJIOBHBIN CyJ|, yUpeXKIeHHBIH Ha ocHOBaHUU Pumckoro CraTyTa, 1ONOIHSS HALM-
OHAJIbHBIE CHCTEMBI YTOJIOBHOTO IIPABOCYUs, IPAaBOMOYEH OCYIIECTBIATh FIOPUCAMKIIMIO B OTHOILE-
HUU JIUI], OTBETCTBEHHBIX 32 BBHIIICYTIOMSHYTHIE MPECTYIUICHHS.

B nacrosimee Bpemst B PecyOnuke ApMmeHwusi, B cOOTBEeTCTBUU ¢ 3akoHOM PA «O MexmayHapoTHBIX
noroBopax PecmyOmuku ApmeHHs», HWIET MOATOTOBUTENBHBIN mporecc partudukamun Pumckoro
Cratyta, B paMKax KOTOpPOTO PacCMaTPHUBAIOTCS BOIPOCHI, KACAIOUIHECS COOTHOIICHUS OTACIBHBIX
nonoxkennt Koncrtutyuun PecnyOnuku Apmenus u Pumckoro Craryta, a Takke COOTBETCTBUS
BHYTPEHHEr 0 3aKOHOJIaTeNIbcTBa APMEHUHU YKa3aHHOMY MEKIYHapOJHOMY JIOTOBOPY.

Uro kacaercst Bompoca cooTBeTcTBusi Pumckoro Craryra Koncrutynum PecryOmuku Apmenusi, To
OKOHYATEJIbHOE PELIEHUE 10 JAaHHOMY BOIIPOCY B YCTaHOBJIEHHOM 3aKOHOM MOPSAKE AOJKEH IMPUHU-
MaTh Koncturyunonnsiii Cyn PecriyOnuku ApMeHust.

CornacHo crateu 6 Koncturymmm PecryOnmmkn ApMeHHs «3akiIlOYeHHBIE OT MMeHH PecrryOmuku
ApMeHHusT MEXIyHapOJHBIE JIOTOBOPHI HPUMEHSIOTCA TOJIBKO Iocie patuduxanuu. Patudunumpo-
BaHHbIE MEXyHAPOJIHBIE JIOTOBOPHI SBJISIOTCS COCTaBHOM YacThIO MPaBOBOM cuUcTeMbl PecmyOnuku.
Ecnmu B HUX yCTaHOBIICHBI HHBIE HOPMBI, YeM NPEAYCMOTPEHHBIE B 3aKOHAX, TO MPUMEHSIOTCS HOPMBI
JI0rOBOpA.

[IporuBopeyamue KoHCTUTYIMH MEXIyHapOIHbIE JOTOBOPHI MOTYT OBITh paTU(UIUPOBAHBI MOCIIE
BHeceHUs! B KOHCTUTYIIMIO COOTBETCTBYIOIIEH MONPABKI.

Ha nam B3misg, Xors 3akpemsieHHble B PuMckoM CraTyTe 00s3aTeNbCTBa MPSIMO HE MPOTUBOpEYAT
Koncrutyuu PecniyGiukn ApMeHust, 0THAKO MPeayCMOTPEHHbIE B HEN MOJI0KEHUS O IOMUJIOBAHUU U
aMHHUCTHM HECOBMECTHMBbI ¢ TpeOoBaHusMU cTaTthu 110 ykazanHoro CraTyTa, COINIACHO KOTOPOMY
rOCyapCTBO UCIIOJIHEHUS IPUTOBOPA HE MOXKET OCBOOOJUTS JIUIO 10 UCTEUEHHs CPOKa HaKa3aHUs IO
IIPUTOBOPY, BBIHECEHHOMY MeEKyHapOJHBIM YTOJIOBHBIM CYJIOM.

HeitctByromas Koncturynus PecnyOnuku ApMmeHus HE COACPXKUT HOpMy 00 ummyHutete Ilpesu-
nenra PecnyOunku, OIHAKO Takoe IMOJIOKEHHE OBLIO 3aKPEIUICHO B BBHIHECEHHOM Ha pedepeHIyMm
npoekte n3MeHennit Koncrurynunn.

B ynomsiHyTOM mpoekTe yCTaHaBIMBAJIOCh, YTO «TpakJaHUH PecryOnmuku ApMeHHsI HE MOXKET ObITh
BBIJJaH MHOCTPAHHOMY TOCYAApTCBY, 32 MCKIIOYEHHEM CIy4aeB, MPEIyCMOTPEHHBIX paTH(UIIUpPO-
BaHHBIMHU MEXIyHapOIAHBIMH JOTOBOpaMu PecrryOmmku ApMeHus».

OpHrM U3 BaXHBIX KOMIIOHEHTOB Ipollecca paTH(HKAIMK SBISETCS NMPHUBEICHHUE B COOTBETCTBUE
3aKkoHoAaTenscTBa Apmenun Pumckomy CtatyTy. XOTS B 3TOM HalpaBICHUY MPUHSTHI ONPE/ICTICHHBIC
MPaKTUYECKHE 1I1ard, B TOM YUCIIEe 3aKOHOAATENIbHOTO XapakTepa, X Hellb3sl CYUTaTh JOCTATOYHBIMU C
TOYKH 3peHHusi O0eCHedeHHsi TMOJHOTO COOTBETCTBUS BHYTPEHHETO 3aKOHOJATENbCTBA ApPMEHHUU
Pumckomy CratyTy.
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B nepByto ouepear 310 otHOcuTCs K YronoBHoMy Kozaekcy u YronoBHo-ipoleccyaibHoMy Koaekcy
PecrryOmukn ApmeHust.

18 ampenss 2003 roma HammonambabiM CoOpanmeM PecnyOmmku ApmeHuss ObUT TIPUHAT HOBBIN
VYronosuslii Kogeke, BcTynuBmmii B cumty ¢ 1 aBrycra toro ke roaa. Pasnen tpunaauatsiii OcobOen-
HOW YacTH HOBOrO YK MOCBSIIEH K MPECTYIUICHUSIM MPOTUB MHUpa U OE30IaCHOCTH 4YeloBeuecTBa. B
HEM IMpEeayCMOTPEHbl TaKHe MPECTYIJICHHE KakK: IUIAaHWPOBAHME, IMOATOTOBKA, pa3Bs3bIBAHUE WU
BEJICHHE arpeCCUBHON BOWHBI, MyOJUYHbBIE MTPU3BIBBI K arpECCUBHON BOWHE, CO3/1aHKE, TPOU3BOJICTBO,
MpHOOpeTeHNe, pacpOCTPAaHEHUE WIH COBIT OPY>KUSI MacCOBOTO TOPaKEeHUs!, IPUMEHEHUE 3aMpeIleH-
HBIX CPEJCTB M METOJOB BEJCHHs BOWHBI, TEPPOPUCTHUECKUN aKT MPOTUB MPEICTABUTEINST HHOCTPAH-
HOTO TocyJapcTBa WJIM MEXIyHapOAHOW OpraHu3alii, MEXIyHapOJHBIM TEeppOpU3M, CEpbE3HbIE
HapyUIeHUS HOPM MEXKIyHApOJHOTO TYMaHUTApHOTO MpaBa BO BPEMsi BOOPYKEHHBIX KOH(QIUKTOB,
Oe3neiicTBHE WM OT/Ia4a MPECTYIHOTO MPHKa3a BO BpeMs BOOPY>KEHHOT'O KOH(IINKTA, IPECTYTICHHS,
HarpaBJIeHHbIE TIPOTHUB OE30MaCHOCTH YeJI0OBEYECTBA, TE€HOLN, KON, HAEMHHYECTBO, HAIaIeHUE Ha
JIUL] WIM YUPEKACHUS, MOIb3YIOIUEC MEKIYHAPOIHON 3aIUTON, HE3aKOHHOE I0JIb30BAHNE OTJINYH-
TEJIbHBIMU 3HAKaMHU, OXPaHAEMbIMH MEXIYHApOAHBIMU JToroBopamiu (cT. cT. 384 — 397 YK PA).

AHanu3 BhIIEyKAa3aHHBIX COCTABOB MPECTYIUICHUH MOKa3bIBAET, YTO B HEKOTOPHIX CIydasX UMEIOTCS
HECOOTBETCTBUSI MEXIy mojoxkeHusMu Pumckoro Cratyta m YronoHoro Komekca PA. Tak, kpyr
JIEWCTBUM, COCTABIISIIONINX MPECTYIUICHHUsI MPOTUB YesoBeuecTBa B Pumckom CraryTte mmpe, 4em B
Vronosaom Konekce PA.

Kpome Toro, cornacuo crateu 77 Pumckoro Cratyra MexayHapOAHbIH YrOJOBHBINA CyJ MOXET Haz-
HA4YUTh JIMLY, HPU3HAHHOMY BHUHOBHBIM B COBCPHICHHHU MMPECTYIJICHUS, ITPEAYCMOTPEHHOTO B CTATHE 5
CraryTa (mpecTyIuleHHEe TeHOLU/a, NMPECTYIUICHHUsS MPOTUB YeJIOBEYECTBA, BOCHHBIC MPECTYIUICHHS,
MPECTYIUIEHHE arpeccuu), JUIIEHHE CBOOOIBI MAaKCUMaIbHO Ha CpoK A0 30 JeT, WiIu MOKU3HEHHOE
JUIIeHHe cBOOOIBI. A BOT 3a COOTBETCTBYIOIIUE MpecTymuieHus YronoBHbIM Konmexkcom PA mpenyc-
MOTPEHBI JIUIIEHHE CBOOO/IbI HA CPOK MAKCUMYM 70 15 jeT, Wiu NoXU3HEHHOE JIMIIeHHEe CBOOOIBI. 3a
npecTyruieHue arpeccun YronoBHeIM Kopekcom PA moxkusHeHHOe nuIneHue cBOOOIBI BOOOIIE HE
IIPEIYCMOTPEHO.

Cratps 16 Yronosuoro Konekca PA ycranaBnuBaet, uto «rpaxaane PecnyOnuku ApMmeHusi, coBep-
LIUBIIKE IPECTYIJIEHUS] HA TEPPUTOPUU APYTrOro rocyJapcTsa, He BHIIAIOTCS EMY».

B paccmarpuBaeMOM KOHTEKCTE OMpEIEICHHbIE MPOTUBOPEYHS M HEAOCTAaTKU COAEpPIKATCS TaKkKe B
VYronosHo-nponieccyansHoM Konmekce PA. YuuteiBasg 370 00CTOATENBCTBO, @ TAaK)KE BaXXHOCThH JAllb-
HeHmel peanu3anuu MeXIyHApOJHBIX CTaHJIAPTOB B YTOJIOBHO-TIPOLIECCYAIbHOM 3aKOHO/ATENILCTBE
Apmenun, MUHHCTEpCTBOM IOCTHINU PA COBMECTHO ¢ ApyrUMH 3aMHTEPECOBAHHBIMHU BEIOMCTBAMHU
ObUT pa3paboTaH COOTBETCTBYIOIIMN MPOEKT 3akoHa «O0 M3MEHEHHSX W JOMOJHEHHUSX B YTOJOBHO-
nporeccyanbHoM Konekce PecryOnuku ApMeHHs», OJHOM U3 LENbI0 KOTOPOTO SBISETCS 3aKOHOA-
TEJIBHOE YPEeryJIMpOBaHHE OTHOIIECHHH MEXTyHapOAHBIMH Cy/IeOHBIMU OpraHaMH 10 BOIIPOCAM IPaBoO-
BOI MOMOIIY, TPU3HAHUS Ha TeppUTOpUH PecryOnuku ApMeHUs MPUTrOBOPOB MEXAYHAPOAHBIX CYyJIOB.

ITo nopyuenuto MuHuUCTpa IOCTULIMY AAHHBIN IPOEKT celuac 10pabaThIBaeTCs C Y4ETOM IOJIyUYEHHbIX
3aMeYaHuil U IpeasIoKeHUH, 1ociie yero OyIeT npezcTaBieH Ha paccMoTpenue [IpaBurenscrBa PA.

B 3axitouenue orMeTuM, 4To paboThl 10 NOAroToBKe patudukanuu Pumckoro Cratyra B PecriyOmmke
ApMeHust TPOJOIKAOTCSL.

Hpumeuanue: nonnviii mexcm ookiaoa 6yoem npeocmasnen 8o epems Pecuonanvhoi Kongpepenyuu
«Meorcoynapoousiii yeonoeuwtii cyo u cmpanvt FOoxcnozo Kasrkasay.
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BASIC STRUCTURES OF THE COURT, ITS JURISDICTION
AND FUNCTIONING

The ICC has jurisdiction over genocide, crimes against humanity, war crimes.

Potentially — and subject to strict conditions — anyone, anywhere who commits genocide, a
crime against humanity, or a war crime is subject to the jurisdiction of the ICC.

The ICC is the first truly international court with jurisdiction over individuals.

Unlike the ICJ, which has jurisdiction in legal disputes between states, the ICC has jurisdiction
over individuals.

The ICC draws on the experiences of the Nuremberg and Tokyo tribunals after WWII and the
ICTY/R.

But: The ICC’s jurisdiction is not limited to a particular geographical area or nationality.
Unlike its predecessors, it is a permanent institution.

And: The ICC was negotiated by the international community (every State has had the
opportunity to participate in the negotiations and shape the ICC, from the very beginning) and
is ratified by individual States, not imposed by war victors or the Security Council. States
Parties select the judges and Prosecutor.

The Rome Statute entered into force on 1 July 2002.

The Statute had been adopted on 17 July 1998 in Rome; sixty ratifications were necessary for
its entry into force.

Now, the ICC has 92 States Parties from all regions of the world.

Basic structure of the ICC:
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18 Judges (from all regions of the world, 7 women and 11 men, both criminal and international
law experts)

- Presidency (President and two Vice-Presidents)
- Pre-Trial Division (7 judges)
* A Pre-Trial Chamber consists of 3 judges (or sometimes 1 judge) of the Pre-Trial
Division
- Trial Division (6 judges)
= A Trial Chamber consists of 3 judges of the Trial Division
- Appeals Division (5 judges, including President)
* The Appeals Chamber consists of all 5 judges of the Appeals Division
Office of the Prosecutor
- Headed by Chief Prosecutor (Luis Moreno Ocampo, Argentina)
- Investigation and Prosecution Divisions
Registry
- Court management
- Victims and witnesses
- Defense
- Detention
Assembly of States Parties
- Management oversight
- Negotiates and adopts important court documents
- Elects important court officials, especially judges and Prosecutor



- Decides budget

How are the crimes under the jurisdiction of the ICC defined?

e Genocide, crimes against humanity, war crimes are defined in the Rome Statute, on the basis of
negotiations that took place from 1995-1998.

e The Rome Statute definitions are supplemented by the Elements of Crimes, adopted by the
Assembly of States Parties in 2000

e The definitions and elements draw largely on existing international treaties, the jurisprudence
of international tribunals, and customary international law.

e The crime of aggression has been earmarked in the Statute, but is not yet defined; negotiations
are ongoing, definition by 2009 at the earliest.

How is a situation brought before the ICC?

1. Referral by the Security Council, acting under Chapter VII (unlikely in the immediate
future, due to resistance of the United States to the ICC); or

2. Referral by a State Party (only case so far, referred by Uganda: atrocities committed by the
Lord’s Resistance Army rebel group in the north of Uganda); or

3. Prosecutor may initiate a case himself; however, only with the authorization of the Pre-
Trial Chamber (consisting of three judges).

What is the scope of the ICC’s territorial and personal jurisdiction?

e [fa situation is referred by the Security Council, the ICC may have jurisdiction over any person
who has committed a crime under the Rome Statute anywhere in the world.

e [f a situation is referred by a State Party or if the Prosecutor initiates an investigation, the ICC
only has jurisdiction over crimes committed:

a) on the territory of a State Party (or other State accepting ICC jurisdiction); or
b) by anational of a State Party (or other State accepting ICC jurisdiction).

What is the temporal jurisdiction of the ICC?

e The ICC only has jurisdiction over crimes committed after entry into force of the Rome Statute
(1 July 2002).

e For States that ratify after 1 July 2002, the ICC only has jurisdiction over crimes committed
after entry into force for that State.

Are there restrictions on who can be tried by the ICC?
e The ICC does not have jurisdiction over children under the age of 18.
e Official capacity is not a bar to the ICC’s jurisdiction.

e Commanders and superiors are in general responsible for the actions of their subordinates; the
precise nature of command responsibility defined in the Statute.

e There are some limits on the ICC’s ability to exercise jurisdiction over diplomats and officials
of States that are not party to the Statute.

What is the relationship of the ICC with the UN?

e Although the ICC was negotiated within the UN system, it is not a UN body per se. It has its
own staff, budget, and oversight mechanisms.

e However, the Security Council may refer situations to the ICC.

e The Security Council may also suspend individual investigations or prosecutions for 12
months, acting under Chapter VII, with a regular majority of 9 members and the affirmative
vote or abstention of all 5 permanent members.
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Basic sequence of a case:

4. A situation is referred by the Security Council or a State Party, or an investigation is
initiated by the Prosecutor with the authorization of the Pre-Trial Chamber.

5. Investigations take place in the State where the crime was committed; States Parties are
required by the Statute to cooperate with the Prosecutor.

The Prosecutor may request the Pre-Trial Chamber to issue arrest warrants or summons.
States Parties are required to perform arrests and seizures.

The Pre-Trial Chamber holds preliminary hearings and confirms the charges.

The Trial Chamber conducts the criminal trial.

o XN

10. Both the defense and the Prosecutor may appeal rulings and judgments to the Appeals
Chamber.

11. The Court acquits the accused or imposes penalties defined by the Statute: imprisonment
up to life (with mandatory review after 25 years), fines and forfeiture of assets. Fines and
forfeited assets may be used for the compensation of victims.

IMPORTANCE OF PROPER IMPLEMENTATION OF THE STATUTE IN
NATIONAL LEGISLATION OF STATES PARTIES IN THE CONTEXT
OF COMPLEMENTARITY AND THE OBLIGATION TO COOPERATE

What are the enforcement powers of the ICC?

The ICC may order extensive measures to arrest and surrender persons, take evidence, examine
sites, protect victims and witnesses, seize assets, as well as urgent measures to preserve
evidence.

However, the ICC relies on the cooperation of States Parties to undertake many of these
measures.

States Parties are therefore required to cooperate with the ICC pursuant to requests by the
Court.

State Parties must accordingly provide for domestic legislation that allows swift and smooth
cooperation with the ICC.

What are the basic cooperation provisions in the Rome Statute?

According to article 86, State Parties shall cooperate fully with the Court in its investigation
and prosecution of crimes within the jurisdiction of the Court.

According to article 88, States Parties shall ensure that there are procedures available under
their national law for all of the forms of cooperation. This means that legislative and
administrative mechanisms must already be in place before the ICC requests a State’s
cooperation in a concrete case.

What are the most important forms of cooperation with the ICC?
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Article 89 requires States Parties to arrest and surrender persons immediately upon the request
of the Court.

Article 55 accords suspects and other persons under investigation certain rights that States
Parties must respect. These include:

- The right not to incriminate oneself or to confess guilt.
- The right not to be subjected to coercion, duress, threat or torture.
- The right to be questioned in a language the person understands.



- The right not to be subjected to arbitrary arrest or detention.

- Suspects must be informed that they are being investigated for a crime under the Rome
Statute.

- Suspects have the right to remain silent.

- Suspects have the right to legal assistance.

- Suspects have the right to be questioned in the presence of legal counsel.
e Article 93 requires States Parties to cooperate with the ICC in additional ways, including:

- Locating persons

- Taking evidence, including testimony

- Questioning of persons

- Service of documents

- Facilitating voluntary appearance of persons as witnesses or experts

- Temporary transfer of persons

- Examination of places and sites

- Searches and seizures

- Provision of records and documents

- Protection of victims and witnesses, preservation of evidence

- Identification, freezing and seizure of assets

e Implementing legislation should explicitly provide for these forms of cooperation with the ICC,
and should also enable other forms of cooperation not explicitly listed in the Statute.

Can States Parties refuse to cooperate?
e In general, no. A very narrow exception is made to ensure the protection of national security
information.
e [f States Parties encounter difficulties in executing a request for cooperation by the Court, they
are under an obligation to consult immediately with the ICC to resolve the problem (article 97).

e The ICC may not order measures that would conflict with a State Party’s obligations to a non-
State Party with respect to diplomatic or State immunity or similar international agreements.
The ICC determines whether such a conflict exists.

Can States Parties invoke their constitutional provisions when responding to a request to
cooperate?

e States Parties are expected to follow their regular constitutional processes when executing a
request by the Court, as long as these processes do not represent an obstacle to cooperation. If
constitutional provisions conflict with the Rome Statute, they must either be amended or
interpreted in a way that allows full cooperation.

e In particular, States Parties must ensure that their constitutions allow:

- The surrender of individuals to the Court, regardless of nationality.
- The surrender of individuals to the Court, regardless of constitutional immunities.

Acceptance of the penalties imposed by the ICC.

Investigation by the ICC on the territory of the State.

Should cooperation with the ICC be ensured by means of a separate law, or can existing
legislation be modified?

e The precise form of the legislation is irrelevant, as long as cooperation with the ICC is swift
and smooth.

e Many States Parties have found it easier to draft a separate law for cooperation with the ICC.
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Other States Parties have amended their mutual legal assistance legislation to allow for
cooperation with the ICC, or their existing legislation for cooperation with the ICTY and ICTR.

In any event, implementing legislation should be compatible both with the existing domestic
mechanisms and processes and with those required by the Rome Statute. The challenge is to
develop legislation that makes sense within each State’s domestic legal system, but that fully
complies with the obligations under the Rome Statute.

In order to ensure the effectiveness of the legislation and fulfillment of international standards,
legislation should be developed in consultation with the ICC, civil society, and non-
governmental organizations. Legislation passed by other States Parties may also be used as a
comparison and example.

Will the ICC be able to handle all cases of genocide, crimes against humanity, and war crimes?

No. The ICC will only be able to handle a small number of situations and a small number of
cases. It will likely limit itself to those cases where the danger of impunity is particularly great,
as well as cases of leading perpetrators who are difficult to try in national courts.

It is therefore of the utmost important that States provide for the ability to try Rome Statute
crimes in their own jurisdictions.

Does the Rome Statute require domestic implementation of the crimes?

While there is no explicit requirement by the Rome Statute to enable the domestic investigation
and prosecution of genocide, crimes against humanity, and war crimes, a preexisting obligation
is presupposed by the Preamble of the Rome Statute. Such an obligation already exists to a
large extent under other international treaties and customary international law.

By ensuring the ability to try individuals for these crimes domestically, States take advantage of
the complementarity mechanism of the ICC, ensuring that the ICC will not strip them of
jurisdiction.

How should Rome Statute crimes be implemented domestically?

Domestic implementation of Rome Statute crimes necessitates amendments to criminal law and
codes of criminal procedure. It some cases, it may also entail constitutional amendments or
reinterpretation.

Some States Parties have opted to develop a separate code of international crimes, including the
Rome Statute crimes and other crimes of similar magnitude.

While the domestic implementation does not have to look exactly the same as the Rome
Statute, it should provide for equivalent general principles of criminal law, procedural
safeguards, and penalties.

Who has jurisdiction over offenses against the administration of justice?
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In general, the ICC has jurisdiction over offenses against the administration of justice
committed with respect to the ICC (such as giving false testimony, presenting false evidence,
corruptly influencing a witness, tampering with evidence, corruptly influencing an official of
the ICC, retaliating against an official of the ICC, and soliciting or accepting a bribe).

According to article 70(4), States Parties should also extend their criminal laws penalizing
offenses against the administration of justice to include such offenses against the ICC.



HAITUAIIIBUJIA JI.

K BOITPOCY COOTBETCTBUSA MOJOKEHUN 3AKOHOJATEJIBCTBA
I'PY3UU TPEBOBAHUSAM PUMCKOI'O CTATYTA

MesxayHapoJHOMY COOOIIECTBY JOBOJIBHO MHOIO BPEMEHHU NMOHAJ00MIIOCH, MPEXIE YEM OHO OKa3a-
JI0Ch TOTOBBIM K yupexaeHuo MYC. B TeueHnu 3T0oro BpeMeHn MHOXKeCTBO MeKayHapOIHBIX U MEX-
PETHOHANBHBIX KOH(IUKTOB BO3HUKIIO U OBLIO COBEPILIEHO HE OJHO TSXKKOE NMPECTyIJICHUE Halpas-
JIEHHOE IIPOTUB I'YMAaHUTAPHOTO IIPABa.

Beryns B cunmy 1-ro utons 2002r, MYC npurec ¢ co0oi HaaeX Ty Ha TO, YTO JIUIa OTBETCTBEHHBIC 32
HanOoJee cepbe3Hble MPECTYIUICHHs IPOTUB YeJoBedecTBa OyIyT MPUBIEKATHCS K Cy/neOHOM OTBETC-
TBEHHOCTH B CIIy4asiX HECHOCOOHOCTH WJIM HEXKEJaHUS HAIMOHAJBHBIX CTPYKTYP OCYIIECTBUTH Ipa-
BOCyJM€. DTOT MEPBbIM MOCTOSHHBIA U HE3aBUCUMBIN CyJ€OHBII OpraH, siBiseTcs Haubosiee BaXKHBIM
TOCTIDKEHHEM B 00JIaCTH 3aIIMTHI TIPAB YEIOBEKa CO BpeMeH NMpUHATHS JKEHEBCKOTO COTIIalIeHHUS.

Kak ormeuaetcs B IlpeamOyne Pumckoro craryra, MexayHapoAHbBIH yTrOJIOBHBIA CyJ, JOMOJHSET
HaIlMOHAJIbHBIE OpraHbl yrosoBHOW roctuimu. MYC He o0iaaeT MCKIIOUUTENBbHON IOpHCIUKLINEH
WM MPUOPUTETOM IO OTHOLIEHUIO K IOPUCIUKIUU HAIIMOHAIBHBIX CYJO0B, KOTOpPBIE OBLUIU Ha/EJCHbBI
MesxnyHaponnsie yroioBHble TpuOyHanbsl ad hoc mo OwbiBuier FOrocmasum u Pyanpe. FOpucnukums
Cyna sBiseTcs NPOJOJDKEHUEM HALMOHAIBLHOW YTOJIOBHOW IOPUCAMKIMH ['0CynapcTB-y4acTHUKOB,
xorss Cya He ABISETCS NPOJOJKEHHUEM HALMOHAJIBHBIX CUCTEM YIOJOBHOTO IPaBOCYIus, M HE
3aMeHsAeT uX. OH JONOJIHAET HAlMOHAJIBHBIE OPraHbl BJIACTH, KOTOPHIE HECYT OCHOBHYIO OTBETCTBEH-
HOCTh 3a paccliefloBaHHE M BO30Y)XJICHHE YTOJIOBHOTO IIPECIECJOBAHUS B OTHOIICHWH T'€HOIH[A,
BOCHHBIX MPECTYIUIEHUH U MPECTYIUIEHUHA IPOTUB YETIOBEYHOCTH.

B cBoeii pesrensHoctd MYC nomkeH OyAeT MOYTH MOJTHOCTBIO MOJAraTbCs Ha COTPYJHHYECTBO C
['ocynapcTBamu-yyacTHUKaMU B XOJI€ paccieloBaHUS M MOATOTOBKU el K CyJIeOHOMY paccMoOTpe-
Huto. Cyql He pacroyiaraeT CBOMMHU COOCTBEHHBIMHU MOJMIEUCKMMH U MPaBOOXPAHUTEIBHBIMU Opra-
HaMU U BCEIEJIO MMOJIaraeTcs Ha HaIMOHAJIbHBIC MPaBOOXPAHUTENbHBIE CHCTEMbI Ui BBINOJIHEHUS
cBOMX pacrnopspkeHuil. CiienoBareiabHO, 3PGEKTUBHOCTD Cy/1a 3aBUCHT OT YCIEIIHOTO BKIIOYSHUS CTa-
TyTa B HAllMOHAJIbHOE 3aKOHOJATEIbCTBO, Kacalolleecss Kak MPOBEICHMs CYJeOHBIX IMpoLeayp Ha
HaIMOHAJILHOM YPOBHE, TaK U coTpyaHndectBa ¢ Cynom.

CreneHp 1 TUN UMIJIEMEHTAINN, HEOOXOIUMBII KaXXIOMy KOHKPETHOMY T'OCYJapCTBY 3aBHCUT OT €r0
3aKOHOJATEIbHOM M KOHCTUTYIMOHHON 6a3bl. CriocoObl, ¢ MOMOIIBI0 KOTOPBIX TOCYJAPCTBO N3MEHSET
CBOIO TIPABOBYIO CHCTEMY, YTOOBI OHAa COOTBETCTBOBAJIA 3THM TpeOOBaHUSAM, paznuuHbl. CriemoBa-
TEJIBHO TOCYJApCTBa B PA3JIMYHOM CTENEHU HYXJAIOTCA B UMIUIEMEHTHPYIOIIEM 3aKOHOAATENbCTBE.
Pemenne o koHKpeTHOH (hopMe NMIUIEMEHTUPYIOLIETO 3aKOHa 3a MapiaaMeHToM. byaer iau aTo equHbIi
3aKOH WMJIM PsIJl TMONPABOK K JACHCTBYIOUIEMY 3aKOHOAATEIbCTBY- 3TO 3aBHUCHUT OT MPABOBOM CHUCTEMbI
KaXXI0ro rocyaapctBa. BakHO, 4TOOBI HaIlMOHAIbHOE 3aKOHOJATEIbCTBO HMIUIEMEHTHUPOBAIO BCE
3JIEMEHTBHI CTaTyTa, KOTOphIe He 001aJal0T CaMH 110 ce0e UCTIONHUTEIbHO CHIToi.

MHoroe 3aBUCHT OT COOTHOIIEHHUS MEXIY BHYTPEHHUM M MEXIyHApOJHBIM IPAaBOM B IPaBOBOU
cCHCTEeMe TOTO WM MHOTO TocyaapcTBa. HeKoTopble CHCTEMbI MpelyCMaTpUBAIOT MPsIMOE JIeHCTBHE
MEXYHapOJHBIX JOTOBOPOB KakK 3JIEMEHTAa BHYTPEHHEro rnpasa. He cMOTps Ha TO YTO COIIacHO
KOHCTUTYLIMH MEXIYHApOJIHBIE JIOTOBOpa ['py3uM MMEIOT BBICHIYIO FOPHUAWYECKYIO CHIy M CIENI0-
BaTENIbHO 0053aTEeNbCTBA IO CTATyTY, MOTJIH OBITh PEaTM3UPOBAHHBI JIAKE BCETO JIUIIb paTH(UKaIuei
CraryTta, I'py3us pemmia, 9To Aisi oOecredeHus: 1eicTBEHHOCTH U 3()()EeKTUBHOCTH COTPYIHHYECTBA
HE0OXOJMMO BBECTH BO BHYTPEHHEE MPABO HE TOJBKO CIEUUAIbHbIE HOPMbI, UMILIEMEHTHPYIOIINE
TpeboBanus CtaTyTa, HO M IPUHIATHE OTIIEIBHOIO 3aKOHA O coTpyaHuuecTBe ¢ MYC.

CrnenyeT OTMETHUTb, YTO paTU(UKALUS CTaTyTa Kak MpPaBUJIO, CBA3aHHA C PAJOM MPOOJIEM C TOUYKH
3peHus] BHYTPUTOCYJapCTBEHHOTO KOHCTUTYIIMOHHOTO TIpaBa. DTU MPOOJIEMBbI, KaK MPaBUJIO KacatOTCA-
1. IMMyHHTETa JIUL], UMEIOLINX JTOJDKHOCTHOE TOJIOKEHHE, 2.00513aTeIbCTBa rocy 1apcTBa NepeaBarh
CBOMX IpaKIaH CyJy IO €ro 3ampocy, 3.BO3MOKHOCTH Ha3HAUYEHUS HAKa3aHUS B BUJE MOKU3HEHHOTO
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JUIIeHNus cBOOOJBI, 4. WCIONB30BaHUs NPEPOTaTHBHI TOMIJIOBAHWS W AMHUCTHH, 5. WCIIOJHEHHS
npocs0 mpokypopa u T.1. B mpouecce patudukanun cratyta ['py3us, kak U OOJBIIMHCTBO UJICHOB
roCy/1apCTB, CTOJKHYJIACH C MPOOIEeMON UMIUIEMEHTAIIMM KIMEHHO 3TUX HOPM CTaTyTa.

1. Hmyuumembt 00J1)CHOCHIHBLX Jauy om yZOJIOGHOIZ omeemcmeeHnocmu —

CornacHo cT1.27 PuMckoro cratyta ero moJjoKeHHs] IPUMEHSIOTCS B paBHOW Mepe KO BCeM Juiam 6e3
Kakoro Obl TO HM OBLIO pa3iuyus Ha OCHOBE JOJHKHOCTHOTO MOJOXKEHHs. B 4acTHOCTH, JOKHOCTHOE
MOJIOKEHNWE KaK TJIaBbl TOCYAapCTBAa WJIM NPABUTEILCTBA, WIEHA MPABUTENIHLCTBA WM TApiIaMeHTa,
n30paHHOTO TIPEACTaBUTENS] WM JODKHOCTHOTO JIMIA TPABUTENbCTBA HHM B KOEM Cilydae He
0CBOOOJKJAET JIMIIO OT YTOJIOBHOM OTBETCTBEHHOCTH COrjacHO Hacrosimemy CTaTyTy W HE SBISETCS
camo 1o ce0e OCHOBaHUEM ISl CMATYECHUsI TPUToBopa. VIMMYHUTETHI WM CHIEMAIbHBIEC IPOIIECCYalb-
HBIE HOPMBI, KOTOPbIE MOTYT OBITh CBSI3aHBI C JOJDKHOCTHBIM IIOJIOKEHHEM JIHIA, OyAb TO COTJIACHO
HAI[MOHAJILHOMY WJIM MEXIyHapOJHOMY MpaBy, HE JIOJKHBI MPENSTCTBOBATh ocyluecTBiIeHH0 CyaoM
€ro IOPUCIUKLIMU B OTHOILIEHUH TAKOT'0 JIMIIA.

KOHCTI/ITyLII/ISI prslzm npeayCcMaTpmuBacT CliICOHMaJIbHbIC UMMYHUTCTHI JOJDKHOCTHBIX JIMI, pacCMaTpu-
BA€MbIC B KaUCCTBEC I'apaHTHUU UX 3aKOHHOH JACATCIBHOCTHU Ha 3aHUMaeMOU JOJIXKHOCTH.

[Tonoxxenus koHCTUTYIMH ['py3uu, mpeaycMaTpUBarOie HEMPUKOCHOBEHHOCTh JTOJDKHOCTHBIX JIMIL
MIpeyCMaTPUBAIOT JIMIIb CHEUAIBHBIE YCIOBHS MPUBJICUEHHUS UX K YTOJIOBHOW OTBETCTBEHHOCTH, HE
SBIISIFOTCS a0COJIOTHBIMHM M TIPU HEOOXOJUMOCTH MOTYT OBITh MPEOOJICHBI PEIICHUEM IapjaMeHTa.
OTH HOpMBI 00 MMMYHHMTETaX IPEICTABISAIOT COOOW IpaBOBbIE TAapaHTHH, IPEIOCTaBIIEMbIe Ha
BHYTPHU TOCYAApCTBEHHOM YPOBHE OT Ipecie0BaHUS HALMOHAJIBHBIMU OpPraHaMH YroJIOBHOW FOCTH-
uuu. llenpro MHCTUTYTa HENPUKOCHOBEHHOCTH SIBJSIETCS MPENOTBPALIEHHE HPOU3BOJIBHOIO WU
MOJINTUYECKH MOTHBHUPOBAHHOIO BMEUIATENbCTBA B FOCYAApCTBEHHOE YIpaBieHHUE, TapaHTHUPOBAHUE
HaJyIeXkallel, B COOTBETCTBUU C 3aKOHOM JAESITETbHOCTU JOJKHOCTHOIO JIUIA M 00eCrieueHne 3aluThl
OT HEOOOCHOBAHHOIO IpeciieoBaHus, OOecredYeHne OMOJHUTEIbHON TapaHTUH HEMPUKOCHO-
BEHHOCTHU ¥ CBOOOIBI OT MOJIUTUYECKOTO JABJICHUS.

OnHako, HUKaKHe MOJIO0XKEHUS aKTOB HAI[MOHAJIBHOIO 3aKOHOIATENbCTBA HE MOTYT TPAaKTOBAaThCs B
IPOTUBOpEYHE OO0S3aTENbCTBAM COINIACHO OOBIYHOMY MEXKIYHApOJHOMY IIpaBy OCYIIECTBISTH
MIPECIECJOBAHUE TAKUX MEXKAYHAPOAHBIX IPECTYIUIEHMH KaK TIE€HOLUJ, arpeccHs, INPeCTyIUICHHs
IIPOTHB YEJIOBEYHOCTH, BOCHHBIE IIPECTYILUIEHHS, TOANAAAIONINX MO/ IOPUCIUKIMIO MexXTyHapOaHOTO
yroioBHoro cynaa. CienoBaTenbHO, MMMYHHUTETBI JTOJDKHOCTHBIX JIMI] HE MOTYT pacCMaTpHUBaThCs B
Ka4yecTBE IPAaBOBOIO CPEACTBa, 00ECICUUBAIOLIET0 OE3HAKa3aHHOCTh JIOJDKHOCTHBIX JIMII, COBEpILa-
IOLIMX IPEeCcTyIUIeHHs], MOANaJaloliye NoJ IOPUCAUKINI0 MeXIyHapoIHOrO yrojJOBHOTO CyAa, TeM
Oosnee, 4TO peub UAET 00 0cO00 TSHKKUX JESHUSAX, BBI3BIBAIOIIUX 03a00YEHHOCTh BCEIO MEXyHapO-
Horo coobmectBa. Heo6xoauMocTh npeceueHus 3TUX JEsSHUM 10 CYLIECTBY BBITEKAeT U3 OOBIYHOIO
MEXyHapOJIHOTO TpaBa M B YAaCTHOCTHU M3 oOs3aresnbcTBa I'pysus, sBistomieiicss yyacTHUKOM Kon-
BEHIIMA O [IPECEYEHUH NPECTYIUICHHs TeHOLUAa U HaKa3aHUU 3a Hero oT 9 nekadbps 1948r. I'py3us ne
cliesana Kakux-Iu00o oroBopok 1o cT. IV 1aHHOH KOHBEHIMH BO BpEMs IPUCOEIUHEHHSI K KOHBEHIIHH,
COIJIACUBILUCH TEM CaMbIM, C OTCYTCTBUEM HMMMYHMTETa JOJDKHOCTHBIX JIMI] B OTHOILIEHHU Oe3yc-
JIOBHOW OTBETCTBEHHOCTH 3a F€HOLIM]

Takum 00pa3oM, UMMYHHUTETBI TOCYJAPCTBEHHBIX JOJDKHOCTHBIX JIMLl HE MOTYT MPENATCTBOBATh OCY-
LIECTBJICHUIO YTOJIOBHOTO MPECIEA0BAaHUS 32 TSKKUE MEKIYyHApOJIHbIe MpecTymieHusl. CMBICT KOHC-
TUTYLIMOHHOT'O HMMYHHTETA C CAMOT'0 Hayajia COCTOSI He B MOOIIPEHUH 0€33aKOHHI CO CTOPOHBI 10J-
YKHOCTHBIX JIMI[ @ B CO3JaHUHU UM BO3MOXKHOCTH OTIPABIISATH TOCYJapCTBEHHBIE (DYHKIUN O€3 M3IHII-
Hux nomex. Ciie1oBaTeabHO, €CIIM TOJIKOBATh HOPMbI 00 UMMYHHTETE, UCXOI U3 UX MPOUCXOKIACHUS,
n3 uX 1eJ1, 1 IpuHruMasd BO BHUMAaHUC CYIIECTBYIOIIYIO BO3SMOKHOCTh U MEXAHU3M CHATHUA UMMYHU-
TCTOB, UX MOXHO pPACCMATPUBATL KaK BIIOJIHE COBMCCTUMBIC C MECKAYHAPOIAHLIM 00513aTEILCTBOM
cotpyaan4dats ¢ Cynom. He cmotps Ha 3T0, [lapnament ['py3un npunsn gononnenus B YIIK (c19.2),
COTJIACHO KOTOPOMY «OCOOBII MOPSAIOK MPHUBICYEHUS K YTOJIOBHOW OTBETCTBEHHOCTH apecTa WICHOB
[TapnamenTa ['py3un, unenoB Koncruryimonnoro Cynaa I'py3un, wienoB Bepxosnoro Cynaa ['py3uu u

96



HAITUAIIIBUJIA JI.

cyneit unpix obmux cynoB I'pysun, [Ipeacenarens Ilanater Kontpons I'py3un, Haponnoro 3ammur-
HuKa ['py3uu, NuI] UMEIONUX IUIIIOMAaTHYeCKU UMMYHUTET, a paBHO mnpeacraButeneir MYC, koto-
pBI€ MPU OCYLIECTBIEHUH CBOMX MOJHOMOYHMH MOJIB3YKOTCSI UMMYHUTETOM B COOTBETCTBHH C Y CTABOM
MVC, u npuMeHeHuss B OTHOLIEHHMH HUX JPYTHMX MEp YIOJOBHO-NPOLECCYaIbHOTO MPUHYXICHUS
onpeaensiercss Koncrtutyuueidt I'py3un, MeXIyHapOIHBIMHU JOrOBOpaMHM W cornameHusmu ['pysum,
HacToAmM Konexkcom u nHbIMU 3akoHamu ['py3um».

2. Ilepeoaua zpasxcoan MYC- y no ezo 3anpocy —

B mpouecce paruduxammmu ocodboe BHIMaHKUE OBbLIO yAeNeHO nosoxkenuto CraryTa, mpeaycMaTpuBa-
I0IIeMy 0053aTeIbCTBO TOCY/ApCTBA BBHIMONHATE TPEOOBaHME O MPEIOCTABICHUU JIMIA B Paclopsi-
KEHUE CyJa, JOake eCIIM COOTBETCTBYIONIECE JIUIO SBISIETCS TPaKJAaHHHOM TOTO TOCYAapCTBa,
KOTOPOMY aJIpeCcOBaHO TpeOOBaHHE.

Bbu10 BBICKa3aHO MHEHHE, YTO Tak Kak PUMCKMIA cTaTyT He pa3inyaer JUL [0 NPU3HAKY MX FpaKaaH-
cTBa JUIs ueneil nepenaun ux Cyly naHHasi cTaThsl NpoTUBOpeunuT TpedboBanusM Koncrutyuuu n YK
['py3un. B wactHocTH, noguepkuBanock, uro CoriacHo ct. 13.4 Koncturynuu I'py3un He nomycka-
€TCs Bblaya rpakJaHuHa I'py3un IpyromMy rocynapcrBy, KpOMe ClIydaes, IIPEelyCMOTPEHHBIX MEXIY-
HapOJHBIMU JIOTOBOPaMU. DTO MPABUIIO 3aKPEIUIEHO U B YTOJOBHOM 3aKOHOJATENBLCTBE, B CT. 6.1 YK
I'py3un. [laHHOE€ KOHCTUTYLIMOHHOE IIOJIOKEHUE KacaeTcsl 3alpeTra Iepefadd rpaxkiad -l1. mHoCT-
pPaHHOMY TrOCYJIapCTBY (2 HE MEXIyHapOIHOMY CyAeOHOMY OpraHy) M 2. JUIb B TOM CIydae €ciu
MHOE HE YCTaHOBJICHO MEXIyHapOAHBIMU jJoroBopaMu ['py3uu. CienoBarenbHO mocie paTu(uKaim
CraryTa, MONOXKEHHMSA CTaTyTa NPHOOPETAIOT MPHOPUTET IO OTHOIIEHHWI0 K KOHCTHUTYIIHOHHOMY
3anpeTy Ha BblJjauy rpakaH.

Crnenyer 3aMeTUTh Tak ke, 4TO

1. MYC He sBRsieTCS «<MHOCTPAHHBIM CYJ0M» WM WHOCTPaHHOW HAaIIMOHAIBHOM IOPUCAHMKITNEH. Mex-
JyHApOJHBIA CYJ, CO3JaHHBIA CaMUMH TOCYJapCTBaMHd Ha OCHOBE MEXIYHApPOJIHOTO MpaBa B
KOTOPOM TOCYJapCTBa SIBISIOTCS MOJHONPABHBIMU YYaCTHUKAMU, HE JIOJDKEH CPAaBHHBATLCS HU C
KaKiM CyJIOM MHOCTPAHHOTO TOCyJapCTBa. 3ampeT Ha BbIJA4y COOCTBEHHBIX I'pa)KJIaH HE MMEET
OTHOIICHUSI K MEXIyHapOJHOMY YrOJIOBHOMY CyAy oOjamaronieMy MeEXIyHapOJHOW a He HalM-
OHAJILHOW IOPUCAMKIIEH, TOYHO TaK e KaK U OOBIYHBIE TIPOIEAYPHI BbIIAYM M TapaHTUH, KOTOPBIE
9TH MPOIIETYPHI TPU3BAHBI 00ECTICUYHTb.

2. Cr. 102 Craryra mpoBomut auddepeHrnanuo TOHITHH «IKCTPATUINI) H «Iepenaday U IaeT
TOYHOE OMpe/elieHne «IepeIadn», CoriiacHO KOTOPOMY Iepefiaya O3HavaeT JOCTaBKY JIMIa rocy-
napctBoM B Cya B cOOTBeTCTBUU cO CTaTyTOM, a SKCTPAIUIUSA- JOCTABKY JIUIA OJTHUM TOCyaapc-
TBOM B JIDyTO€ B COOTBETCTBUHU C MOJIOKEHUSMHU MEXIYHAPOIHOTO JOTOBOPA, KOHBEHIIUU WIIN
aKTOB HAIlMOHAILHOT'O 3aKOHOIATEIbCTBA.

Takum o0Opa3zom, HecooTBeTCTBUM Mexay Pumckum cratyrom u Koncrtutyuweit ['py3uu B naHHOM
Bonpoce He 0bU10 HaiieHo. OIHaKo, OIpeieJICHHbIE TONOJHEHHS U yTOUHEeHHsI ObliTi BHECeHbl B YK u
VIIK. B wactHOCTH OBLIO PUHATO 3aKOHOAATEIbHOE pasrpaHuueHue nepeaayu auip MYC u skerpa-
JUIIAH JIMI] OJIHUM TOCYAApCTBOM B JPYTO€ TOCYIapCTBO B COOTBETCTBHH C MEKYHAPOTHBIM JIOTOBO-
POM WIIM HaITMOHATBLHBIM 3aKOHOAATeTHCTBOM ( cT. 44 VIIK), ObuTH yTOYHEHBI BONIPOCHI SKCTPAUIIAN
rpaXJaH HMHOCTPAHHOTO TOCyJapcTBa W JHIl 0Oe3 TpakJaHCTBA, a TaKKe OCHOBAaHHMS OTKa3za B
9KCTPAJULUH. BOIPOCH! MPUMEHEHHUS MEP YTOJIOBHO-IIPOLECCYATbHOIO NPHUHYKJIEHUS B OTHOIICHUU
MOJJIEKALIET0 SKCTPAAULIUY JINLA U T. 1.

B crateio 6 YK I'py3un ( mepenaua u SKCTpaJULUs JIML, COBEPIIUBIINX MPECTYINICHHE)OBUIO BHECCHO JI0-
HOJIHEHHE corylacHo KotopoMmy «[lepepada rpakpaHuHa ['py3uu, a TakykKe IIOCTOSIHHO IIPO’KUBa-
omero B I'py3un Auia 0e3 rpakpaHcTBa Me>KAYHapOAHOMY YTOAOBHOMY CYAY OCYIIECTBAS-
eTcsl B CAydYassX U YCTAHOBAEHHOM IIOPSIAKE, IIPEAyCMOTPEHHBIX YCTaBOM MesKAyHapOAHOIO
yroroBHoro cyaa (Pumckum craryromM) u 3akoHoM ['pysum "O coTpyaHmyecTBe ['py3uu c
Me>kAyHapOAHBIM YTOAOBHBIM CyAOM. CoBepIIMBIINE IIPeCTylIAeHHe HMHOCTPAHHBIM IpaykAad-
HUH, a TaKKe AUL0 0e3 rpa’kAaHCTBA, HAXOAAIIMEeCs: Ha TeppuTopuu ['py3uun, B COOTBETCTBUU
C Me>XAYHApOAHBIM AOrOBOPOM ['py3uMm MOIryT OBITH 3KCTPAAMPOBAHBL B ADYTO€ rOCyA@pCTBO
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AN TIDUBA€YEHUS K YTOAOBHOM OTBETCTBEHHOCTU UAU OTOBIBAHUS HaKa3aHUS UAU IE€PeAaHB
Me>KAYHapOAHOMY YTOAOBHOMY CYAY».

O0s13aTenbCTBO BRIMOIHATH MPOCHOBI 00 apecTe U mepeaaye mpuMeHseTcs 06e3 pa3audus, OCHOBAaHHOTO
Ha HAIlMOHAJIBHON MPHUHAUIEKHOCTH Pa3bICKMBAaEMOTo Juia. HanmoHanbHble KOHCTUTYLIMOHHbIE 3all-
pelIeHus BbIJaudl CBOUX TpaxkJaH He MPUMEHSIOTCS K mpockbam Cyna o mepenade eMy JIUI, ¥ HalU-
OHAJIPHBIE BJIACTH HE MOTYT OTKa3aTh B Ilepejadye Ha 3TOM OCHoBaHWH. [lo 3TOMy, rocymapcrtBo-
YYaCTHHK, KOTOpBIH He »keyaeT nepenasarh yenoBeka MYCy, NODKHO JIMIIB MPOBECTH JOOpPOCO-
BECTHOE pacclieZIOBaHNE Ha HAIIMOHAJILHOM YpPOBHE, U Bompoc Oyzaet cHAT. [Ipu paspaboTke npouesyp
nepeayn aBTopbl CTaTyTa y4id Ype3BbIUANHYIO TSKECTh NMPECTYIJICHUH, BaXXKHOCTh 00S3aTEIbCTBA
npenaBath Jmi Cymy s ero 3pQexTuBHON paboThl U TOT (PaKT, YTO B OCHOBHOM IPOIICTYPHI OYAYT
OCYIIECTBISTHCA HA HAI[MOHAJIBFHOM ypoBHE. Cyn OyQyT OCYIIECTBISITH CBOIO FOPUCAWKIIHUIO, JOTOJ-
HSIIONIYIO FOPUCAUKIUIO BCEX TOCYIApCTB KOT/Ia TOCyAapcTBa 0e31eWCTBYIOT MM JOOPOBOJIBHO YCTY-
MaloT FOPUCIAMKINIO, JUOO KOTAa OHM SIBHO HE MOTYT WJIM HE JXEJaloT CaMH OCYIIECTBISThH
npoueccyaibHble AeicTBus (cT.34)

3. Ilpunyun ne bis in idem — He BO3HHUKIO PACXOXKICHHH MEXIy PHUMCKAM CTaTyTOM U HAI[HO-
HaJIbHBIM 3aKOHOJIATEIIBCTBOM H B CBSI3H C IAHHBIX MPUHIIATIOM.

CornacHo JaHHOMY IPUHIIMITY HUKTO HE MOXKET OBITh OCYXJI€H ITOBTOPHO 32 OJHO U TO )K€ MPECTYI-
JeHrue. DTOT MPUHIMIT UMEET CTaTyC KOHCTUTYLMOHHOTO MPUHIMIIA B OOJBIIMHCTBE TOCYAapCTB, B
ToM uucie B I'py3un (cT. 42. n.4. Koncrutyuuu ['py3un) 1 BOCIIPOU3BOJIUTCS TAK)KE B YTOJIOBHOM U
YTOJIOBHO-ITPOLIECCYaTbHOM 3aKOHO1aTEIbCTBE.

(ct.20(1))Pumckoro craTyTta npeaycMaTpuBaeT, YTO HUKAKOE JIMLIO HE MOXET ObITh CYAMMO CYAOM 3a
JIesTHUE, COCTABIISAIONIEE OCHOBY COCTaBa MPECTYIUICHHS, B OTHOLIEHUH KOTOPOTO JAHHOE JIUIO OBLIO
IIPU3HAHO BUHOBHBIM WK onpaBaaHHo Cynom. OgHAaKo IpU 3TOM MPEAYyCMaTPUBAETCS UCKIIIOUEHUE,
COIJIACHO KOTOpPOMY JIMIIO, KOTOpOe OBUIO OCYXkJEHO HauumoHalnbHbIM CynoM 3a NpecTyIUIeHHE,
nonaaomee mnoJ pucaukipo MYC, MoxeT ObITh TOBTOPHO OCYKJICHO TOJBKO B CIIy4ae HAIWYHS
O00BEKTUBHBIX OOCTOSATENBCTB MPETYCMOTPEHHBIX B 11.3 T 20.

B cBs131 ¢ JaHHBIM IPUHIMIIOM HE BO3HUKIIO PacXOXAEeHUH Mexy TpeboBanusmu Pumckoro CratyTa
U BHYTPHUIOCYIapPCTBEHHBIM 3aKOHOAATENHLCTBOM ['py3uHu, Tak Kak 1. JaHHBIA NPUHIMIT pacrpocTpa-
HSIETCS HA BHYTPUTOCYJApCTBEHHBIC OTHOIICHHS, 2. OCHOBHOE IpeIHA3HAYCHHE PAacCMaTpPHBAEMOTO
3ampera ATO 3allWTa JIMIAa OT OCYKICHHUS 332 OJHO M TOXKE MPECTYIUICHHE B paMKaX FOPUCIUKIIIH
OJIHOTO M TOTO %€ TOCYapCTBa, 3. BO3MOXKHOCTh MOBTOPHOI'O OCYXICHHUS CTaTyTa pacCMaTpUBAaeTCs B
KauecTBE COCTaBHOW YacTW MpUHLUIA ne bis in idem .

4. BOHpOCbl NOMUJI06AHUA U AMHUCMUU

cormacHo cT. 110 9.1 CraryTta» ["'ocygapcTBO MUCTIOHEHUS PUTOBOPA HE MOKET OCBOOOMTD JIUIIO JI0
HCTEYEHUsI CpOKa HakKa3aHUs IO NPUTOBOPY, BbIHECEHHOMY cyaoM. Tonbko Cyn uMeeT mpaBo
NPUHUMATD PELICHHE O KaKOM-THOO0 YMEHBIICHUN CPOK HaKa3aHWsS W MPUHUMAET MOCTAHOBIIEHHE IO
3TOMY BOTIPOCY, BhICTyIIaB Juio. [Tocie Toro, Kak Mo 0TOBUIO IBE TPETH CPOKa HaKa3aHUs WK 25 B
clly4ae MOXU3HEHHOTo JIMeHus cBo0o b, Cyn ocylecTBiIsieT 0030p MPUroBopa ¢ TeM, 4TOObI ompe-
JICJIUTh, CJIEAYET JU YMEHBIIUTh Ha3HAUYEHHBINA 10 3TOMY MPUTOBOPY CPOK Haka3aHHs. BriHeceHHBIN
MexnyHapOIHBIM YTOJIOBHBIM CYZOM MPHUTOBOP K JIHMIIEHUIO CBOOOJBI SIBISIETCS O0S3aTEIbHBIM IS
rocyaapCTB y4aCTHHUKOB, KOTOPBIC HC MOIYT U3MCHAT €TI0 HU IIPU KAKUX obcrosTensecrBax. Uro xe
KacaeTcsl pemieHus 00 yMEHBIIEHUH CpOKa HaKa3aHHs, TO 3TO OTHOCHUTCS K MCKJIIOYUTEIHHOW Tpe-
poraruBe Cyna. Takum o0pa3om, TocyJapcTBa JIMIICHB BO3MOXXHOCTH BJIHMATH HAa CPOKH HMCIOTHEHUS
HaKa3aHUH, OMPEeICIEHHBIX CYIOM.

B 371001 cBsA3M cTaBWIICS BOIPOC O COBMECTUMOCTH HOpM CTaTyTa ¢ HAallMOHAJIbHBIM 3aKOHOJATENbC-
TBOM, KacaroIMMHUCS BOIPOCOB MOMUJIOBAHUS OCYKJIEHHBIX M aMHUCTHH. COIJIaCHO 3aKOHO/ATeNb-
ctBy I'py3um (cr.73,myHkt »o» Koncrurymuu I'py3un) npesuneHT I'py3un ocyuiecTBiseT MOMMUIO-
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BaHUE a MPUHATHE 3aKOHA 00 aMHUCTHH SIBJISIETCS MPEPOTraTUBOM MapiaMeHTa. MOXXHO M MPU3HATH
9TO MOJIOKEHUE OIPaHUYEHNEM cyBepeHuTeTa I'pys3un?

[TomuiioBaHMe M aMHHMCTHUS PAaCIPOCTPAHSAIOTCA HA HaKa3aHWs MPELYCMOTPEHHBIE TOJIBKO HALlMOHAIIb-
HBIMH 3aKOHOAATeabCcTBaMHU. OHU IpeSyCMaTpUBAIOT BO3MOXHOCTh OMUJIOBAHUS JIULI, OCYJIEHHBIX
HAIlMOHAJIbHBIMU CYJIAMH COTJIACHO HOpMaM JEHCTBYIOIIUX YTOJOBHBIX KOJEKCOB, T. € HOCAT BHYTPH-
rOCy/IapCTBEHHBIN XapakTep B clydyae NMPUMEHEHHsS MEXIyHApOJHOTO IMpaBa €ro HOPMBI JOJIKHBI
JIeCTBOBATH U MPU PACCMOTPEHUH BOIIPOCOB O CMATYCHUH HAKa3aHMS.

Bouto penieno, 4To HEOOXOIMMOCTH BHECEHUS KaKUX JINOO KOPPEKTUB B HAITMOHATIBHOE 3aKOHOIaTEIIb-
CTBO TIO TOBOJY BHYTPUTOCYJAapPCTBEHHBIX MPEPOraTUB B OOJACTH MOMMIIOBAHMS B CBSI3U C OTOBIBA-
HUEM JIMIIeHUs CBOOO/IBI INIIaMu, ocykaeHHbIMU MY C, He Tpebyercsi.

ObecnieueHne COBMECTUMOCTH PUMCKOro cTaryTa ¢ akTaMM TEKYLIEro U B MEPBYIO Oouepeab yrojoB-
HOTO W YTOJIOBHO -TIPOLIECCYAILHOTO 3aKOHOJATENbCTBA,. MPEACTABIIeT COO0W OHY M3 BaKHEHIINX
3a/1a4 MMIUIEMEHTALNHU, MOCKOJIbKY CO3JaeT HaJUIeXkKallUe YCJIOBHS ISl OCYILECTBICHHS COTPYAHH-
YecTBa rocy1apCcTB -y4acTHUKOB ¢ Cy10M.

Heo0xomumo, 4TOOBI HAalMOHATBHOE YTOJIOBHOE 3aKOHOATENIbCTBO OTPa)Xajl0 BECh CIHEKTP TeX
JesTHAH, KOTOpbIe TMOANANaT moj topucaukuuio Cyaa TeHOUHW, MPECTYIUICHHS TMPOTUB YellOBEY-
HOCTH, BOCHHBIC NpECTyIUIeHHs, arpeccus. ['ocyaapcTBa ydyacTHMKM PuUMCKOro craryTa JOJKHBI
UMETh BO3MOXXHOCTb YIOJIOBHOI'O IPECIIEI0BaHU 32 YKa3aHHbIE IIPECTYIICHUS, IOCKOJIBKY COTJIACHO
OpUHIMIY JonosHuTeabHOCTH Cyn OyaeT GyHKIMOHMPOBATh JMIIbL B ClIydae, €ClIM HalMOHaJIbHAs
cyneOHas cucteMa He MOXeT (JIM00 He MOXKeJaeT) HaKa3blBaTh MPECTYTHUKOB. I py3usi OJTHOBpEMEHHO
HCMOoJb30Bata 00a moaxo1a. Mbl BHECIH COOTBETCTBYIOIIME MONpaBku B YK, B 4aCTHOCTH — reHOLHUI,
(ct.407), osxouma-ct.409 mpecTyruieHuss TPOTUB 4YenoBedHOCTH-408, OBUTM YTOHYEHBI COCTaBbI
BOGHHBIX npecTyruiennii-411,412,413.

T'enoyuo — Yronosusiii Kogexe I'py3un (ct. 407) mpenycMaTpuBarOT OTBETCTBEHHOCTh 33 T€HOIH.
Tak ke, Kak B KOHBEHIINOHHOM OIIPEIEICHUH U CT. 7 PUMCKOTO cTaTyTa, yrOJIOBHBIN KOJIEKC I KBa-
TUQUKAIAN TPECTYIUICHUs] HE yCTAHABIMBACT YCIOBHS (DAKTHYECKOTO YHHUTOXECHUS WACHTH(HIIU-
pyeMoll TpYMIIbL, TOCTATOYHO, €CIIM COBEPIIEHO OJHO W3 JICHCTBHIA, COCTABIIAIOUINX OOBEKTUBHYIO
CTOPOHY COCTaBa IeHOIU/1a, HO C 00S3aTEeIbHBIM YCIOBHEM-HAMEPEHUEM TIOJJOOHOTO YHUUTOXKEHHS. B
yacTHOCTH, corsiacHo YK ['py3un reHonuaoM npusHaeTcsl «AesiHUS, COBEepIlIeHHbIe BO UCIIOAHEHHe
COTAAQCOBAHHOIO IIA@HA ITOAHOTO MAM YaCTUYHOIO YHHUYTOKEHHUS KaKOM-ANOO HallMOHAALHOM,
STHUYECKOM, PacOBOM, PEAUTHO3HOMN, AUOO OOBEAUHEHHOMN 110 KaKOMY-AU0O MHOMY IIPU3HAKY
TPYIIIbl, BhIPA3UBIINECS B yOMNUCTBe, IPUUMHEHUHN TSKKOTO BpeAd 3A0OPOBBIO YAEHOB TaKOMU
TPYIIB, YMBIIIAEHHOM CO3A@HUM KM TSIKEABIX YCAOBHH >XKM3HM, HAaCHALCTBEHHOM COKpa-
IIIeHUM PO’KAQEMOCTU MAU IPUHYAUTEABHOU Iepejade AeTel M3 OAHOM 3THUYECKOW IDYIIIH B

APYTYIO».

Tak kak oIpeeseHNe TeHOLUIA MMOJHOCTHI0 COOTBETCTBYET OINPEICICHUIO NaHHOTO IMPECTYIUICHHS
npexycMorpenHoro CTaTyToM, HE0OXO0IUMOCTH BHECEHUS AONOJIHEHUH min n3MeHenuit B cr. 407 YK
I'py3un HE OBLIO.

Boennwvie npecmynnenun — Cornacuo cr. 8 Craryra, Cya o0saiaeT IOpUCAUKINEH B OTHOIICHUU
BOCHHBIX NpecTyruieHni. CtaThs 8(2) pa3auyaer 4eTblpe KaTeropuy BOCHHbBIX MIPECTYIUICHUH.

ITonoxenus YK pr31/11/1 SIBIISIFOTCS. COBMECTUMBIMH C Pumckum CTaTyTOM B 4YaCTU OIPCACIICHUA
BOCHHBIX HpeCTyHHeHHﬁ, npru4eM OTBETCTBCHHOCTDL 3a YKA3aHHBIC JCAHUS HACTYIIA€T HC3aBHUCUMO OT
CUTyaluun KOH(I)J'II/IKTS., KOTOpBIﬁ MOJKET OBITH KaK MCKIAYHApOJAHBIM, TAK U BHYTPCHHUM.

I'hnaBa XLVII YK I'pysum mnpemycmaTpuBaeT MpPecTyNA€HHWS MPOTAB MHUPa, 0e30TacHOCTH
yeAOBeUecTBa M MeXXAYHapOAHOro TyMaHuTapHoro mnpasa. B wactHoctn YK I'py3um ycraHaBiu-
BaeT CIEAYIOIINE COCTaBBI MpecTyIuieHni- [ToATOTOBKa MAM BeAeHmMe arpeccuBHOU BouHBL (CT
404), TpuU3BIBHI K Pa3BSI3BIBAHUIO arpeCCUBHOM BOMHBI (cT 405), M3roToBAeHHE, TPpUOOpEeTeHne
HUAU COBIT OPY’KUSI MacCoOBOTo mopaskeHus (CT 406), 9xouwma (cT 409), yuacThe HaeMHUKOB B
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BOOPY’KEHHOM KOH(PAMKTE MAM BOEHHBIX AeHCTBUSX (cT 410), yMBIIIIAEHHOE HapyIIleHue HOPM
ME>XAYHAapPOAHOTO TYMaHUTApPHOTO IIpaBa BO BpeMs BOOPYKEHHOTO KOH(MAWKTa (cT 411),
VMBIIIIA€HHOEe HapylleHue HOPM MeKAYHAPOAHOTO TyMaHHTapHOTO IIpaBa BO BpeMs
Me>XIOCYAAPCTBEHHOIO AU BHYTPUTOCYAQPCTBEHHOIO BOOPY>KEHHOIO KOH(AMKTA, CONPSIKeH-
HOe C CO3AAHMEM YIpO3bl 3A0POBBIO AU (PU3MUYECKUM yBeubeM (cT 412), uHble HapyIIeHUus
HOPM MEe>XAYHapOAHOTO I'yMaHUTapHOro mpasa ( cT 413)

B crathio 411 ObUIM BHECEHBI COOTBETCTBYIOIIME JOMOJHEHHS M K KATCTOPHH YMBIILJICHHOTO
HapyIIeHUsT HOPM MEXKIYHApOIHOTO T'YMaHHUTApHOTO IpaBa BO BPEMS BOOPYKEHHOTO KOH(MIMKTA
OBLIN TAK)XKE OTHECEHBI-

e «HeHajpAeXkalllee MCIIOAb30BaHUeEe (aara, 0603HaAYAIOIIero BpeMeHHOe IIpeKpalleHune
OTH{, TOCYA@PCTBEHHOTO haara AMOO MPU3HABAEMbBIX MEKAYHAPOAHBIM I'YMaHUTaPHbIM
IIPaBOM HHBIX 3AlIWUTHBIX 3HAKOB, (DOPMbl UAM CUTHAAOB CTOPOHBI — HENPUATEAd, a
takke OOH, Kpacroro Kpecra u KpacHoro Iloaymecsdiia, IOBAeKIIIee THOEAB AIOAEU
UAM NPUYMHEHNE UM TSKKUX (PU3NYEeCKUX YBeuni;

e HamajAeHre Ha COOCTBEHHOCTb CTOPOHBI — HeENpUuATeAd, B TOM 4YHCAe IMaMATHUKHN
ncTopmuu, IIpOU3BeACHUsA HNCKYCCTBa HAM MeCTa OTIPABA€HHSI KYAbTd KaK 4YadCTb
KYABTYPHOTO HACACAUA HAPOAOB, IIOBAEKIIee HNX YHHUYTOXeHHe HAM 34XBAT U He

00YCAOBAGHHOE BOEHHOU HEOOXOAUMOCTLIO

e TIIpUHY>XA€HHe TpakAaH IIPOTMBHOW CTOPOHBl, BOEHHOIAEHHBIX WAM APYTUX
OXpaHsIeMBbIX AWl K CAY>KOe B BOOPY’KEHHBIX CHUAAX HeNpUsATeAs HAN(M) y4acTHUIO B
BOEHHBIX AEMNCTBUSAX TIPOTUB HUX COOCTBEHHOM CTpaHbl, HE3aBUCHMO OT TOrO,
HaXOAUAUCH AW OHU Ha CAY’KOe BOIOIOIIEeM CTOPOHBI A0 Hadara BOWHBI,

¢ ANWIIIeHWe BOEHHOIIANEHHBIX, I'PAa’>XKAAH CTOPOHBI-HEIIPUATEAd HUAW APYTUX OXPAaHIEeMbIX
AHWL IIpAaBa HaA 6eCHpI/ICTpaCTHOQ paccMOTpeHune Aen CYAOM;”.

K mHBIM HapymeHusIM HOPM MEXIYHApOJIHOTO TYMaHUTapHOTO TipaBa (ctaThs 413) ObUIM OTIONHH-
TEJIbHO OTHECEHBl TPUMEHEeHNe B XOAe BOEHHOM OIllepalliMl UAM BOOPYKEHHOTO KOH(MAUKTA HE
TOJIBKO OPY’KUsI, OOENPUIIACOB, CPEACTB MAU OPY’KHS MaCCOBOTO IOPa’kKeHWSs, HO U «METOAOB
BeAeHUsI 00sI, KOTOpPHEe BAEKYT Upe3MepHble ITOBPE’KACHHUS, HEeONPaBAAHHbBIE CTPAAQHUS HUAU
HapyllleHrne HOPM Me>XKAYHApPOAHOIO IIpaBa BOOPY’KEHHBIX KOH(PAWKTOB; IIPHU YCAOBUM, YTO
TaKoOe Opy’KHe, OOeIpHUIIachkl, CPEACTBA, & TaKyKe METOAbl BEeAeHUs 00S SIBASIOTCS IIPEAMETOM
BceoObeMAIOIIero 3ampelenus». K cratbe ObUI0 Takke H00aBICHO MpUMEUYaHHE, COTJIACHO KOTO-

poMy «3a IPeAyCMOTPEHHOE HACTOAMIEN IAaBOM IIPEeCTyIAeHHEe KOMAHAUD MAU (M) ApYyrou
PYKOBOAUTEAD YYaCTBYIOIIMX B BOOPY’KEHHOM KOH(MAUKTE BOOPY’KEHHBIX CHA AHDOO HX
NIOAPA3AENEHUN HeCeT OTBETCTBEHHOCTh COTAACHO HACTOAIIENM TAaBe U B CAydae, KOTrAa
YKa3aHHOe IIPeCTyIIA€HHEe COBEPIIEHO HAXOAJIIMMUCA IIOA €ro KOMAaHAOBAaHMEM U (WUAN)
KOHTPOAEM BOOPY’KE€HHBIMU CHAAMH, YTO OBIAO BBI3BAHO Oe3AelCTBHEM KOMaHAMpPA UAH(M)

APYTOro COOTBETCTBYIOIIETO PYKOBOAUTENS.

K COCTaBy d2KoOuaa Onuta I[O6aBJ'I€Ha BTOpasa 4aCTb, COIJIACHO KOTOpOfI OTAr4aronmumM 00CTOSATEILC-
TBOM ABJIACTCA OKOLIM COBCpH_IeHHHﬁ BO BpPEMS BOOPYIKCHHOI'O KOH(bJ'II/IKTa.

Ilpecmynnenusa npomueé uenoeeynocmu — PUMCKUHA CTaTyT MEXAyHApOJHOTO YTOJIOBHOTO CyJa
SIBJIIETCS TIEPBBIM MEKIYHApPOJHBIM JIOTOBOPAaM YHHMBEPCAIBHOIO XapaKTepa, KOTOPBIA COAEPIKHUT
onpejesieHNe MPECTYIUIEHUH NpPOTHB 4eaoBeyHocTH. B cr. 7 Pumckoro cratyra mnpeaycMOTpeH
IIMPOKUI TEpedeHb ACSHUM, pacCMaTpUBAa€MbIX B KayeCTBE MPECTYIUIEHHM MPOTHUB YEJIOBEYHOCTH.
[Ipu stom CraryT, naBas omnpeneieHue NPeCcTyIUICHUH MPOTHUB YEJIOBEYHOCTH, HE TPeOyeT YBSA3KHU C
KaKHUM-THOO0 BOOPYKEHHBIM KOH(IMKTOM, XOTS M OrOBapHUBAa€T YCJIOBUSA, NMPU KOTOPHIX MOTYT
COBepIIaThCA MPECTYIUICHUsT TPOTHB denoBeuyHocTu. CormacHo cr. 7(1) «mpecTyruieHuss TpOTHB
YEeJIOBEUYHOCTH» 03HAYAIOT COOTBETCTBYIOILIUE JAESIHUS, KOTOPbIE COBEPIIAIOTCA B PAMKax LIMPOKOMAC-
MITa0HOTO WJIM CUCTEMaTHYECKOTO HANaIeHHsI Ha JIIOOBIX TPaXKIAHCKUX JIMII U, €CJIM TaKOE HaIa/IeHue
COBEpLIAETCS CO3HATEIBHO.

VYronoBHOE 3aKOHOJATENbCTBO ['py3um mpeaycMaTpUBallo CIEUUAIBHYI0 HOPMY O MNPECTYIUIEHHSX
npotuB yenoBeyHocTH (cT. 408 YK), koTopast Takxke Kak u cT. 7 PUMckoro cratyra He TpeOyeT uis
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KBAJIM(UKALUU CBA3U C BOOPYKEHHBIM KOH(IMKTOM, XOTS ¥ IO CBOEMY OXBaTy (yOuiicTBa, MaccoBoe
uctpebiieHue, AENOopTalys M HHbIE AHTUTYMaHHBbIE [ESHUS, NPUUUHSIONIME CEPbe3HbIH yIepo
bu3nyecKoMy MM NICUXUUECKOMY COCTOSHUIO 4eI0oBeKa) Oblia y)Ke OIpeNesIeHHs, COAEepIKallerocs B
cr. 7 Craryra. CnenosarensHo Ilapnament ['py3un npuHSI HOBYHO pEelakLUIO JaHHOM CTaTbU B
COOTBETCTBHU ¢ TpeOoBaHusAMH CTaTyTa.n K NPECTYIUIEHHSIM INPOTHUB YEIOBEYHOCTH OTHEC TaKKe
«A0boe  AesiHHMeE, COBEpIIeHHOe B IIpeAenaX IIMPOKOMACHITaOHBIX UAM CHCTEMaTHYeCKUX
HallaAeHUM Ha Ipa’kA@HCKOe HaceAeHHe MAU I'PDaKAQHCKHMX AML, BhIpa3uBIIeecss HE TOJbKO B

yOUMICTBEe, MAaCCOBOM YHUUYTOKEHUU U AECNOPTALIMU AIOAEH HO U B «MAacCOBOM UCTPEOAEHUH,
NIPUYMHEHNU TIXKKOTO BPeA@ 3AO0POBBIO, AeTOpTalUi, HEe3aKOHHOM OrpaHUYeHUM CBOOOABL
IIBITKaX, M3HACUAOBAHMY, OOpAIlleHUN B CEKCyaabHOe palOCTBO, MPUHYKACHUU K IIPOCTUTY-
LMY, IIPUHYAUTEABHOU O€pPEeMEHHOCTU, IIPUHYAUTEABHOU CTEPUAM3ALIUU AIOAEH, IIPECAEAO-
BaHUU TPYIIBI AL IO HOAWTHUYECKUM, PACOBBIM, HAlL[MOHAABHBIM, 3THUYECKUM, KYABTYPHbIM,
PEeAUTHO3HbIM, IIOAOBBIM HAW HMHBIM IIpM3HAKaM, allapTeuAe WAW UHBIX AHTHUTYMaHHBIX
AeSTHUSX, IPUUMHSIONINX Cepbe3HbIN Bpeh (PU3NUeCKOMY HAN(M) ICUXUYECKOMY COCTOSTHUIO
yeAOBeKay.

Aepeccusn — llpectymieHne arpeccHu OKa3aloCh €IMHCTBEHHBIM W3 JCSHHUM, MMOANAJAFONIHX IO
ropucaukimio MYC, ynoMuHaHue o KOTOpoM B PUMCKOM cTaTyTe HOCUT JI€KJIapaTUBHBIN XapakTep.

CornacHo cr.5 (2), Cyn ocyulecTBiseT IOPUCAMKIIMIO B OTHOLICHUM MPECTYIJICHHUsS] arpeccHH, Kak
TOJIBKO OYyJeT MPUHATO B COOTBETCTBUHU co cT. 121 m 123 monoxeHue, coaepkaliee OnpeneieHue
3TOr0 MPEeCTYIUICHHs M U3Jararouiee ycioBus npu KOTOpbIX Cya OCYIIECTBISIET HOPUCIUKIUIO
KacaTeJIbHO JaHHOTO JIESHHUS.

He cmotps Ha To, uro CrartyT He naer ompenenenue arpeccuu, YK ['py3un- npegycmarpuBaer yro-
JIOBHYIO OTBETCTBEHHOCTD 32 arpeCcCUBHYIO BOWHY ( cT.404).

Ilpecmynnenua npomueé omnpaenenus npagocyous — CornacHo cratbe 70 (4,pa») Kaxmoe
rOCy/lapCTBO- YUYacCTHHK pAaclpOCTPaHSIET CBOE YToOJOBHOE 3aKOHOAATENbCTBO, YCTaHABIIUBAIOLIEE
MEpBl HaKa3aHUA 3a MPECTYIUICHHS, HAMPABICHHBIE TIPOTUB MPOBEICHUS PACCIEAOBAHUNA U OCYIIECT-
BJICHUA CYHOIIPOM3BOICTBA, Ha IIPECTYIUICHUSA IIPOTHUB OTIIPABIICHUS IIPABOCYHUs, YKAa3aHHBIE B
HaCTOHHleﬁ CTaTbC, COBCPUICHHLBIC €0 I'pa’KAaHUHOM 1100 Ha €ro TCPPUTOPUMH.

VYK I'py3un netanbHO periaMeHTHUPYET IPECTyIAeHUS IIPOTUB AESITEABHOCTU CyA€OHBIX OpPraHoOB
U TIPOLIECCYaAbHOTO IOpsiAKa [JoOwnBaHmsa AokasdaTteAabcTB ( rmaBbl XLI m XLII). K stum
npectymieHussM YK  OTHOCHT Takue JesHUS KaK, BOCIPEIITCTBOBaHMHE OCYIeCTBA€HUIO
IIPABOCYAWUSI WAW ITIPOM3BOACTBY IIPEABAPUTEABHOTO paccAepoBaHusA (cT 364), yrposa HAU
HaCUAWE B CBSI3U C OCYIIeCTBA€HUEM IIPaBOCYAUS WAU IIPOM3BOACTBOM IIPEABAPUTEABHOTO

paccrepoBanus (T 365), HeyBaykeHUe K CyAy (cT 366), pasraaiiieHue TalHbl O Mepax 6e301ac-
HOCTH, IPUMEHsIeMbIX B OTHOLIeHuUM 4YreHa KoHcTuTyuuoHHOTo CyAd, CYAbH, 3acepaTend,

MHBIX YYaCTHUKOB CYAOIIPOU3BOACTBA WMAUM YTOAOBHOTO Iponiecca (CT. 367), YHUUYTOXKeHHe
MokazateabcTB (Ct. 368), darbcudukraiiys AokazaTeAbCcTB (cT 369), NoKHBIE ITOKasaHue,
3aKAIOUeHHe UAM HeIpaBUABHBIM mepeBop (cT 370), OTKa3 CBHAETEAS WAW MIOTEPIEeBIIEro OT
AauM TokKazaHu# (cT. 371), MOAKYI WAW IPUHYKAEHUE CBUAETEAS, IIOTEPIIEBIIEro, JKCIepTa
UAM TTepeBopunKa (¢t 372), AOKHBIM AO0HOC (cT 373) U T.1I.

Kak moka3bsIBaeT CpaBHUTENBHBIN aHANN3, YTOJIOBHOE 3aKOHOIATENbCTBO [ py3uM B 1[EJIOM OXBATHIBAET
BCIO COBOKYITHOCTH JICSTHUH, TiperycMoTpeHHbIX ¢T. 70 (1) PuMckoro craTtyrta, 4To B CBOIO O4epe/ib, HE
moTpeOoBaIo BHECEHUE PATUKAILHBIX U3MEHEHUN B yrojoBHBINA Kojekc. K crarbsam 332 u 381 Obutn
C/eTaHbl JIMIIb MPUMEYaHHsI COTJIACHO KOTOPBIM K CIIy>)KEOHBIM IMPECTYIUICHUSM U TPECTYIUICHUSIM
MIPOTHUB Cy/ICOHOH BJIaCTH OBUTH OTHECEHBI TAK)KE TIPECTYIIAEHYsI, COBEPIIIeHHbIe TPEACTABUTEATMU
Me>XAyHapOAHOTO YTOAOBHOTO CYA@ U COOTBETCTBEHHO — IIPECTYIAEHUS IPOTUB MeKAYHAapOA-
HOT'O YTOAOBHOTO CYAQ.

CrenoBarenbHo, ¢ ydeToM nosoxeHui c1.70 (4, «a») CtaTyTa HUYTO HE NPENATCTBYET PacIpocTpa-
HEHHMIO HOPM HallMOHAJIBHOTO YTOJOBHOT'O 3aKOHOAATENbCTBA HA MPECTYIJICHUS IPOTUB OTIIPABICHUS
Cynowm.
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OKa3zanue npagoeoilt NOMowiu no y20108HbIM 0enam u compyonuiyecmeo c MYC

VYT0510BHO — IpoLIeCCyanbHOE 3aKOHOAATENbCTBO JOJDKHO OBITh aJallTUPOBAHO JAJIS LieJeH COTpyAHU-
yectBa ¢ MYC. NMmnemenTanus nosoxxeHuid CtaryTa B NEpBYIO O4epe/lb 0O3HA4YaeT KaK MUHUMYM
obecreyeHrne BO3MOKHOCTH CBOEBPEMEHHOI'O BBINOJIHEHHS IPEAyCMOTpeHHbIX CTaTyTOM 00s13aHHOC-
teil. [{ns aToro MokHO BHecTu cooTBeTcTByrone usMeHeHus B YIIK nubo npuHsTH crieruaibHbIHN
3ak0oH 0 corpynHudectse ¢ MYC. He cmorps Ha 1O, 4ro HOpMbl YIIK I'py3um periaMeHTUpyroT
IpolLeccyalbHble BOMPOCHl YTOJIOBHOIO MPECIEIOBAaHMSA, OCYLIECTBIIIEMOrO HAI[MOHAIBHBIMH Opra-
HaMHU ¥ OKa3aHUE NPaBOBOM IMOMOILM 110 YTOJOBHBIM JiesiaM, B YIIK Obuti BHECEHBI Bce HEOOXOJMMbIE
JIOIIOJIHEHHUSI, B COOTBETCTBUU € TPeOOBaHUAMM CTaTyTa, HE CMOTps Ha To, uro YIIK I'py3un mpemyc-
MaTpHUBaeT CMELHUATIbHYIO ITIaBy MOCBAIICHHYIO OKa3aHUIO NIPABOBOI MOMOIIM IO YTOJOBHBIM JeaM,
nanHble HOpMBI YIIK 0XBaThIBalOT TONBKO Cepy MEKIOCYAapCTBEHHOIO coTpyaHHUYecTBa. C yuyeToM
3HAYUTENIbHON crnienn¢uku nesteabHocTy MYC, ObU10 IPU3HAHO 11e71ecO00pa3HbIM MPUHATHE CIIELU-
QJIBHOTO 3aKOHA O COTPYAHUYECTBE C CYAOM, AETAIBHO PETYIMPYIOLIEr0 YroJOBHO- MPOLECCYalIbHbIE
acrnekThl coTpyaauuectsa c MYC.

CornacHo ct. 86 Pumckuii ctatyT 00s3bIBaeT rocyJapCTB-y4aCTHUKOB BCECTOPOHHE COTPYIHHYATH C
CynoMm B MPOBHICHWUHM MM HACIeIOBAaHHS MPECTYIUICHHUH, TOANANAIONINX MO €ro IOPHCAMKIUIO U B
OCYIIECTBICHUH YTOJIOBHOTO MPECIEAOBAHMS 3a 3TH npecTyruieHus. [Ipu 3Tom ¢ ydeTom Toro, 4to B
BOMpOCaX OKa3aHWsA MPABOBOM MOMOIIM OyIeT MPUMEPATHCS BHYTPUTOCYAAPCTBEHHOE 3aKOHOJA-
TenbCTBO, CTaTyT yCTAaHABIMBACT O0S3aTEIbCTBO IJIi TOCYJApCTB MO OOECIEYEHHIO MpPOIEIyp,
MIPEIYCMOTPEHHBIX WX HAIIMOHAJIBHBIM MPAaBOM JUIS BceX (OPM COTPYTHHUYECTBA, YKAa3aHHBIX B YaCTH
nesstoil Craryra. Creyer IMeTh B BHJY, YTO IOMUMO OOIIETO 005S3aTeNbCTBA 110 COTPYAHUYECTBY C
Cynom, CtaTyT OXBaThbIBa€T KOHKPETHBIE IOJIOKEHHS, PETIAaMEHTHPYIOIINE MOPSIOK BBIIOIHCHUS
OTAENbHBIX JEUCTBUH, Takux Kak meperaudy jun Cyzaa (ct. 89), maeHTHOUKALNIO U yCTAaHOBIICHHUE
MecTa HaXOXKACHUS JIMI UM IpeAMeToB (CT. 93(a)); mosy4yeHus 10Ka3aTeIbCTB U COOp H0KA3aTeNbCTB,
BKJIFOYAsi MHEHHSI SKCIIEPTOB WJIHM 3aKJIIOUEHUs IKCIepTu3bl, Heooxonumeie Cyay (ct. 93 (0); mompoc
J1r000r0 JIHIIA, HAXOSIIETroCs MO CJISACTBUEM WM HOJBETAIOIIErocs Cy1e0HOMY IPEeciIe0BaHHIO (CT.
93 (¢)); Bpy4eHHE JOKYMEHTOB, BKITIO4as CyAeOHbIe JOKYMEHTHI (CT.93(B)).

Hpyrue hopMbI cOTpyIHAYECTBA MTOAPOOHO M3NaratTcs B ctathe 93 (1):

"['ocynapcTBa -y4yaCTHMKHM B COOTBETCTBHH C IOJOKEHUAMH HacTosmerd Yactu u cormacHo nponeny-
paMm, TMpPeIyCMOTPEHHBIM HX HAIMOHAJIBHBIM 3aKOHOJATENLCTBOM, BBIMONHIIOT mpoOsl Cyma 00
OKa3aHUM TMOMOIIM B CBSI3M C OCYIIECTBIEHHEM paccileOBaHUN WM YTOJOBHOIO MpPECIEeI0BAaHUS
My TEeM:

a) nenTndukanuy u yCTaHOBICHHUS MeCTa HAXO0XKICHHS JIUII WIIN TIPEIMETOB;

b) IlomydyeHus noKa3aTeNbCTBA, BKJIIOYAsl IIOKA3aHUS IOJA MHPUCATOH, W cOOp 10Ka3aTEIbCTB,
BKJIIOYasi MHEHHUS SKCIIEPTOB MJIHM 3aKIJIOYEHHUS SKCIIEePTU3bI, Heooxonumble Cymy;

C) I[OHpOCB_ JIF000T0 JIMIa, HaxoAasAmerocda mnoa CICACTBUECM HJIM MOABCPraroOmieTrocsa CYI[€6HOMy
MpECICA0BAHUIO,

d) Bpydenus 1oKyMeHTOB, BKJItOUast Cy/1eOHbIE JOKYMEHTBI;

e) CopelicTBusI JOOPOBOJIBHOM sIBKE JIMI] B KaU€CTBE CBUAETENEH UK skcnepToB B Cy;

f) BpemenHo# nepenaun JInI, Kak 3TO MPEAYMOTPEHO B IIyHKTE 7;

g) IIpoBuaeHns ocMoTpa MeCT WM 00BEKTOB, BKIIFOUAs SKCI'YMAIIUIO U OCMOTP 3aXOpOHEHUH;
h) [IpousBoacTBa OOBICKOB U HAJIOKEHUS apecTa;

1) IlpenocTaBneHus MPOTOKOJOB M JTOKYMEHTOB, BKIIOYas O(QUIMAIbHBIE MPOTOKOIUBI U JIOKY-
MEHTBHI;

J) 3aIUThI MOTEPIIEBIINX U CBUAETEIICH U COXPAHEHUS T0KA3aTeIIbCTB;

k) BBISIBJICHUS, OTCIIEKUBAHUS U 3aMOPAKUBAHUS WJIH apecTa BBIPYUYCHHBIX CPEACTB, UMYIIECTBA U
JIOXOJIOB, a TaKXKe OpYAMN MPECTYIUIEHUH I LelH Mocienyomeil kKoHpuckanuu 6e3 yuiepoa
Juist ipaB bona fide TpeThbuxX CTOPOH; W MPENOCTaBICHHS JIOOBIX IPYTHMX BUIOB MOMOIIH, HE
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3allpeleHHbIX 3aKOHOJATEeICTBOM 3allpallliBaéMOro TOCYJapcTBa, C LENbI0 COJEHCTBUS
OCYIIECTBIICHUIO PACCIEIOBAHUS M YTOJIOBHOTO IIPECIEIOBAaHMUSA 33 MPECTYIUICHHUS, IOJIa-
natorye noa opucaukinuio Cyaa”

VIIK T'py3un mpeaycMaTpuBaeT CIEIHAIbHYIO TJIaBy, MOCBSIICHHYIO MEXKIYHApOJIHOM COTpPYIHH-
gyecTBe B cepe YroJOBHOTO CyIOMPOU3BOACTBA C IIEJIbI0 OKa3aHUs MPABOBOM MOMOIIHU 10 YTOJOBHBIM
nenaM. OTHAKO ATH MPOIECCYaTbHbIE HOPMBI PETYJIMPYIOT MEKIOCYAaPCTBEHHOE COTPYAHUYECTBO TI0
OKa3aHWIO0 B3aWMHOW TIPABOBOHM IOMOIIM, HE 3aTparMBas OTHOIICHHUS C MEXKIYHAPOJIHBIMH TPHUOY-
Hazamu u MYC.

VYuuThiBask JaHHOE 0OCTOATENLCTBO U cnenuduky nesteabHocTd MYC, i KOMIIJIEKCHOTO pelleHHs
BCeX BONpOcoB B3auMojeiicTBus ¢ MYC Obl10 NpU3HAHO 11€71eCO00Pa3HbIM NPUHATHE CHELUAIBHOTO
3aKoHa 0 coTpyaHu4ecTBe ¢ Cynom.

Crenyer OTMETUTh, YTO B OTJIMYKE OT OOJIBIIMHCTBA IFOCYJApCTB, KOTOPHIE OCYIIECTBHIIN paTH(HKa-
nuto CtaryTa 6€3 BHECEHHS COOTBETCTBYIOUIMX M3MEHEHHUH M JONOJIHEHHUH B HAI[MOHAJIBHOE 3aKOHO-
1aTenbeTBO, ['py3usi OJHOBPEMEHHO ¢ paTuuKanueld co3gaina U HEOOXOAMMYIO 3aKOHOAATENbHYIO
0a3y 1151 MOTHOLEHHOM UMIUIEeMeHTauu TpeboBanmii CraTyTa.

B utore, I'py3us Bmecte ¢ patudukanueii PuMckoro craryra mpuHsIa U TaKeT U3 MSATH CIEAYIOIINX
3aKOHOIPOEKTOB:

1. 3aK0H 0 BHECEHWH M3MEHEHHH U JOTMOJIHEHUH B 3aKOH 00 Apecte???

2. 3aK0H 0 BHECEHUU U3MEHEHU U JIOTIOJIHEHUH B 3aKOH 00 MCIIOJIHUTEIBHOM IPOU3BOJICTBE
3. 3akoH o cotpynnundectse ¢ MYC

4. 3akoH 0 BHECEHNU U3MeHeHuil B YronoBHo-IIponeccyansnslii Kogeke I'py3un

5. 3aKOH 0 BHECEHUU U3MEHEHHH U AononHeHui B Yronosubiit Koneke ['py3un

3akoHoM 0 coTpyaHuuecTBe ¢ MYC ObuT OnpeieieH HallMOHABHBINA roCyAapCTBEHHBIN opran [ py3un
OTBETCTBEHHBIN 3a coTpyanuuectBo ¢ MYC. Um sBisiercst Munucteperso FOctunuu I'py3uun, koTopoe
nosydaeT oT MYC mpocsObl 0 COTPYJIHHYECTBE, MPUHUMAET HEOOXOAUMBIE MEPHI JJIsi MCIIOJHEHUS
npock0, U KOOPIUHHUPYET, B Cllydyae HEOOXOIUMOCTH, AEATENbHOCTh, OCYLIECTBISEMYIO KOMIIETEH-
THBIMU HAlIMOHAIBHBIMU OpPTaHAMHM B XOZ€ UCHOJIHEHUs Mpockd. C 3ToH 1enb B MUHHCTEPCTBE CO3aH
otaen no corpynuudectBy ¢ MYC. OH npu BbINOTHEHUH (YHKIHUH COTPYIHHYECTBa ¢ MexayHa-
POJIHBIM CyJIOM MMEET IPaBo:

a) MoJIy4ath Npoch0y MexKayHapoJHOrO Cy/la O COTPYIHUYECTBE;

0) mpUHUMATh PELIeHHEe O JOMyCTUMOCTH cOTpyaHHuYecTBa ['py3mn ¢ MexayHapoIHBIM CYIOM,
pa3pabaTbIBaTh MPOLEAYPHl COTPYAHUYECTBA, B CIlydyae HEOOXOAWMOCTH NMPUHUMATH PELICHUE
00 00’kaNoBaHUU MOACYAHOCTH MeXIyHapOAHOMY CYAY;

B) MPUHUMAThH pEIIEHUE 00 OCYIIECTBICHUH HEOOXOIMMBIX I COTPYAHUYECTBA MEPONPHUSTH,
OpU 3TOM OIpENessaTh, KaKOW TOCYJapCTBEHHBIM OpraH HEMOCPEICTBEHHO YIOJIHOMOYEH
BBITIOJTHSTH MPOCHOY;

r) obecrieynBaTh IpeaocTaBieHHe MeXIyHapOJAHOMY CYAy COOTBETCTBYIOLICH WHGpOpManuu O
pe3ybTaTax BBIOJHEHUS TPOCHOBI;

1) IPOBOJUTH COBEMIaHUs ¢ MeXIyHapOIHBIM CyIOM IO BOIPOCAaM, MOCTAaBIEHHBIM B MPOCKOE, B
cirydasix, onpezneneHabx CraryTom;

€) IPUHUMATh B CiIydae HEOOXOAWMOCTH MEphl K Ha3HAUCHHIO 3alIUTHUKA B KAa3eHHOM ITOPSIIKE
WiK(1) OKa3aHUIO MHOM MPaBOBOM MOMOIIM B YCTAHOBJICHHOM 3aKOHOJATEILCTBOM MOPSIKE;

) IPUHUMATD PEIIeHUE O Tiepeaaye Jmia MexxIyHapoJHOMY CYAY;

3) mepegaBaTh COOTBETCTBYIOIIEMY YHOJIHOMOYEHHOMY TOCYIapCTBEHHOMY OpraHy IIpOChOy
MexyHapoIHOTO cyJa 00 OCYyIIECTBICHHU YTOJIOBHOTO IPECIIEOBAHUS B COOTBETCTBUHU C
noanyHktoM "b" yactu 4 crareu 70 CraTyTa;
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M) MPUHUMATh DPEHIeHHE IO NMpockde MeXAyHapogHOTO cyAa B IENsIX HUcmoyiHeHus B ['pysun
HA3HAUYEHHOTO HAKa3aHWs B BHJE JHMIICHHUS CBOOOIBI, NPUHATHS OCY>KACHHOTO M WCIIOJHEHHS
BO3MEICHUS Ha3HAYEHHOro MeXIyHapOJHBIM CYAOM JICHEKHOTO B3BICKaHUS WIN(M) WHBIX
pacxoios;

K) OnpenensaTb (GopMy BBIIIOJHEHHUSI MPOCKOBI U HEOOXOAMMBIE JJisi €€ BBITOJHEHUS YCIOBUS IS
o0ecrnedeHus: OCyIIeCTBIECHHS HEOTIIOKHBIX MEPONIPUATHH, YKa3aHHBIX B IIPOCKOE;

J) mepenaBaTh OT HMMeHM [py3un MeXayHapogHOMYy cyay COOpaHHbIE COOTBETCTBYIOLIMMH
roCy/IapCTBEHHBIMU OpTraHaMH JI0Ka3aTeabCTBAa M WMH(GOPMALUIO, €ClIM YKa3aHHOE MO3BOJISET
MexnyHapoIHOMY CyJly HayaTh YTOJIOBHOE MPECIICOBAHUE;

M) TpeOoBaTh 0T MEXIyHapOJHOTO CyJa BO3MEIICHHUS PACXO0J0B, TOHECEHHBIX JUIS BBIMOJIHEHUS
npocb0bl MeXayHapOIHOTO CyAa B ClIy4asix, IpeLycMOTpeHHbIX CTaTyToMm;

H) OCYILIECTBIIATh peaocTaBieHHble CTaTyTOM U HACTOSALIMM 3aKOHOM MHBIE IPABOMOYHSI.

VYTOIHOMOYEHHBII OpraH MpaBOMOYEH NMPOBOJAUTH ¢ MeEKIyHApOAHBIM CY/JOM COBEIIAHHE B CBS3H C
npocb0oi  MexyHapo#HOro cyla B mopsake, ycTaHoBieHHOM CraryroM. CorinacHo 3akoHY
NPOBEICHHE COBEIaHui ¢ MexXIyHapOIHBIM CYI0OM HEOOXOAMMO, €CITH BBITTOJTHEHUE MTPOCHOBI:
a) MPOTHUBOPEYUT OCHOBHBIM ITPABOBBIM MPUHIIUIIAM TOCYAapPCTBA, ONMPEICICHHBIM YacThIO 3 CTaTbu
93 CrartyTa;
0) KacaeTcsi HHTEPECOB HAIMOHAIBHON 0€3011aCHOCTH TOCY1apCTBa;
B) MPEMATCTBYET BEAYLIEMYCSl PacCieOBAHUIO WM YTOJIOBHOMY MPECIEOBAHUIO IO JIPYTOMY
Jeny;
T') KacaeTcs JIUII, 00J1a/IafolX BHYTPUIOCYAAPCTBEHHBIM MM AUIUIOMATHYECKUM HMMYHHUTETOM.

YH0IHOMOYEHHBIH OpraH M COOTBETCTBYIOIIME TOCYJIapCTBEHHbIE OpraHbl, KOTOPBIM IIepe/laHa
npocs0a MexayHapogHOTO cy/a, 00s3aHbl 0OecneunBaTh €€ BBIOIHEHHE B onpeaeaeHHoM CTaTyTom
1 3aKOHOAATEIBCTBOM ['py3un NMopsiike U B yCTAaHOBJIEHHBIE MU CPOKH. VIMEHHO I€ATENBHOCTH ATOTO
LEHTPAJBFHOTO OpTaHa UMEET pelarolee 3HaueHHe 11 00eCcTIedeHUsI BCECTOPOHHETO U AP PEKTUBHOTO
corpyaHuuectsa c MYC.

Y1omIHOMOYEHHBII OpraH Ha OCHOBaHMHU XozaraiicTBa I'eHepanbHOro npokypopa I'py3uu, B cOOTBET-
cTBUM co craTheil 14 CraTyTa mpHMHHMMaeET pelieHue O nepenade MexayHapoAHOMY CyAy CUTYalluu,
MpU KOTOPOH, KaK IMpe/CcTaBisieTcs, ObJIO COBEPIICHO MPEeCTyIUIEHUE, MOANaAaroNiee moja IOpUCIuK-
uuto Mexynaponnoro Cyna, ¢ mpocs00i 0 POBEACHUH JaIbHENUIIET0 pacciieIOBAHNUS.

Y1nomHOMOYEHHBII OpraH Ha OCHOBaHWHU XojaTaiictBa CoBeTa HallMOHAJIBHOU Oe3zomacHocTH [ 'py3un
IPaBOMOYEH HE YJAOBJIETBOPUTH MNpOoch0y MexXIyHapoaHOro cyda O COTPYJIHHYECTBE, €CIIH
BBITMIOTHEHHE TIPOCKOBI CO3/IaCT Yrpo3y HallMOHAIbHOU Oe3omacHocTu ['py3un.

Ecnu ynmomHOMOYEHHBIH OpraH He OOKalyeT MOJCYJHOCTh MeXIyHapoJHOMY CyAy WM TpPU3HAET
IpUMaT TMOACYIHOCTH MeXITyHapoJHOMY CyIly, MaTepHalbl MO JIEJIy B MOJTHOM OOBbeMe MepenaroTcs
Mexnynaponnomy cyny. Ilepenaua mMarepuanoB MexayHapoJHOMY CyAy BJI€HET HMPUOCTAHOBJICHHE
COOTBETCTBYIOIIMM OpraHoM ['py3uu yrojgoBHOIrO MpecieloBaHUs IO JelIy, HaXOIAUIEMyCs B €ro
MIPOU3BOJICTBE.

PCI]_ICHI/IG, IIPUHATOC 110 MOBOAY 00KaIoBaHUs noaACYAHOCTHU MC)KI[YHapOI[HOMy cyny, 00>KaJTOBaHUIO
HC IIOJJICIKUT.

VYIOJIHOMOYEHHBIH OpraH BIIpaBe HANpaBiATh MeXIyHapOJAHOMY Cyay JOKa3aTelbCcTBa WIIH(N)
uHbOpMaIio, AOOBITHIE OCYIISCTBISIIOIIMM YTOJIOBHOE NpecielnoBaHHEe opraHoM ['py3um B xoje
POBOJMMOTO MM pacClieZIOBaHUsA, €CIIM Ha OCHOBAHMM AITHX JO0Ka3aTeIbCTB HIW(M) WHGOpMAIUU
MOJKEeT OBITh HAa4aTO YroOJIOBHOE IPECIIeI0OBAaHME WIIM €CIIM 3TH J0Ka3aTeNbCTBA WIN(M) HH(OpMAIH
o0JeryaT y>xe HayaToe pacciel0BaHue.

3aKkoH ACTAJIbHO PCTIIAaMCHTUPYCT TAKUC BOIIPOCHI COTPYAHUYCCTBA KaK II€pcaada JIMIa MYC, BOII-
POCHI COACPIKAHUSA TTOJ CTpﬂ)KGﬁ C OCJIbIO MNepcaavu, UCIIOJITHCHUC HpOCL6 O repeaaydec, UCIoJIb30BaAHUC
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Tepputopuu ['py3un [UIsi TIEPEBO3KH JIHIA, KOJUTMAMPYIOIIUE MPOCHOBI, IMepenaya JoKa3aTelIbCTB
IpyroMy rocyapcTBy, epeadya JOKYMEHTOB M JOKa3aTeJIbCTB, IPOBEICHHE CIEICTBEHHBIX N1EUCTBUN
Ha TepputopuH ['py3un KOH(HCKALUSA MPEIMETOB WJIM LEHHOCTEH, BOMPOCH KOMIICHCALIMU 32
HE3aKOHHOE COJIep’KaHue IO/ CTPaXe WM MHOE HE3aKOHHOE JIEWCTBUE, BOBMOXKHOCTh 00Kal0BaHUs
pelIeHnss OTBETCTBEHHOI0 OpraHa B B MajlaTy MO yrosoBHbIM JenaMm BepxoBnoro Cyna ['pysuw,
BOIPOCHI IPUOCTAHOBJICHHSI UCIIOJIHEHUS U UcnioHeHue pemeHuid MYC u T.4.

Amnann3 HopM PumMckoro CratyTa elie pa3 NOATBEPKIACT MOJI0XKEHUE O TOM, YTO OCHOBHAs Harpyska
[0 MPECEYECHUI0 MEKIYHApOJHBIX MPECTYIJICHUN JIOKUTCS HAa HALlMOHAIBHYIO CyJEOHYIO CHUCTEMY.
VimeHHO oOpraHbl HaIMOHAJIBHOW YTOJOBHOM IOCTHIIMU JOJDKHBI OCYLIECTBUTH IIpecie/lOBaHuE U
HAKa3aHME JIML BUHOBHBIX B COBEPILEHUY MPECTYIUICHUH, IONAAA0IUX 10 ropucaukimo MY Ca.

IIpu paccMOTpeHHMH NpPUHIMINA JOMOJHUTEIBHOCTH HEOOXOIMMO HMMEThb B BHUJY, YTO BO-TIEPBBIX,
MexnyHapOAHBIM YTOJIOBHBIM CyJl HE MOMEHSAET HAIIMOHAIBHBIE OpPraHbl YrOJOBHOW IOCTHIIMM, HA
KOTOPBIX B OCHOBHOM U JIOKUTCS 00513aHHOCTb I10 MTPECIEOBAHUIO T€HOIN/1a, BOSHHBIX MPECTYIUICHUH
u T.1. Eciin HanpoHanpHast cyaeOHast cucteMa (yHKIMOHUPYET HOPMAJIBHO M B COCTOSIHUM TIpeciie-
JI0BaTh BUHOBHBIX B MPECTYIUICHHUSX, MOAMNAJAIOUIMX MOJ IOPUCIUKINI0 MeXIyHapOJHOTO YIroJoB-
HOTO Cy/a, TO JJI1 BMEUIaTeIbCTBA IMOCIETHET0 HEOOXOIMMOCTH HE BO3HHUKAET.

B-TpCTBI/IX, JOIIOJTHCHHC HaHHOHaJ'IBHOﬁ CHCTCMbI erJ’IOBHOﬁ OCTUIIMHU, KOTOpasd HE B COCTOSHUH
00 He KeJaeT OpeCiiCA0BaTh BUHOBHBIX BaKHas rapaHTHA NPCAYHPCKIACHUA 0e3HaKa3aHHOCTH JIMII,
COBCpHIAOIINX TIPCCTYIUICHUA MPOTHB YCJIOBECUYHOCTHU, T'CHOLM, BOCHHBLIC IMPECTYIJICHUA W T.II.
HOI[O6HI>I€ JiMa HE JOJDKHbBI UMETb BO3MOXXHOCTH YKJIIOHHUTBLCS OT erHOBHOI;’I OTBCTCTBCHHOCTH 3a
COACAHHOC.

[enbio cTaTyTa ABISIETCS HE TO, YTOOBI MPECTYIUICHUS MoAnanatome noj opucaukuuio Cyna, Opum
061 UM paccMoTpeHbl. OHa CKOpee COCTOUT B TOM, YTOOBI 00€CTIeYnTh UICTOYHUK HOPM U CTaHJApTOB U
JaThb CTUMYJl HAallMOHAJIBHBIM BIJIACTSAM ISl PacCielOBaHUs M YrOJIOBHOTO IPECIEAOBAHUSA ATHX
MPECTYIICHU.

MVYC cnocobcTByeT OBICTPOMY Pa3BUTHIO MEKAYHAPOIHOTO YTOJOBHOTO MpaBa M HA MPAKTUYECKOM
YpOBHE 3alOJHUT NpoOeabl B COBPEMEHHOM CHCTEME HalMOHAJIBHOTO MPaBO NPUMEHEHHUS U
MEXIyHapOAHOM MPaBOBOM B3aMMOIIOMOIIH.
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HEKOTOPBIE ITPOBJIEMBI "PUMCKOI'O CTATYTA"
MEKAYHAPOJAHOT'O YI'OJIOBHOI'O CYJIA

Boxmop ropuduyeckux nayx, npedceoamens
«Accoyuayuu Habnroodenue miopem — Azepbaiiosncan»

B 1998 rony xondepeniuss OOH B Pume ¢ ydactuem muruiomatudeckux npeacraButeneid 160 ctpan
MpUHSTIA JOTOBOP, M3BECTHBIN Kak "Pumckuii cratyT", 0 co3zmanuu MexXayHapOoAHOTO YTOJIOBHOTO
cyna. DTO SIBUJIOCH 3HAYUTEIILHBIM COOBITHEM B JeNie YKPEIUICHUS MEXKyHApOJAHOW O€30MacHOCTH U
COTPYAHUYECTBA TOCYAapCcTB B OOph0Oe C MpecTyIIeHHAMH MEXIyHapoaHoro xapakrtepa. Ocoboe
3HaYEHHE B COOTBETCTBUM C YTBEPKIEHHBIM CTaTyCOM K MOJHOMOYHMSAM MOAMAJAIOUINE MO IOPUCIUK-
LIMIO CyJia B CT. 5 OTHECEHBI CIEAYIOLIUE MPECTYIUICHUS:

a) IpecTyIUICHUE TeHOIU/IA;
0) mpecTyIUIeHUs! IPOTHB YEJIOBEYHOCTH;
B) BOGHHBIE MPECTYTICHHUS;
T') IPECTYIUICHUE arpecCh.

B crt. 6,7,8 craryra maercs moHATHE TE€HOIMA, MPECTYIUICHUS MPOTHB YEIOBEYHOCTH, BOCHHBIE ITpec-
Tymienns. Mexny tem, «Pumckuit ctarym» MYC He ObUT OTHO3HAYHO TPUHST CO CTOPOHBI TOCYIAPCTB
ynenoB OOH. Muorue nonoxxerns MY C sSBHIHCH peIMETOM /1€0aTOB, TaK KaK B CBOSH OCHOBE HOCHIIH
criopHbIi xapakTep. OCHOBHBIC IYHKTHI J1e0aTOB Kacaluch 4acTei ycraBa, oTHOcsImxcs K ponu Cyzaa
U €r0 MOJIHOMOYMSIM B MEXIyHAapOJIHOM COOOIIECTBE: KOHLENIMS JOMOJIHUTEIBHOCTH, YCIOBUS FOpPUC-
quknuy cyna, posib Coseta bezonacnoctu OOH, nomHomouns I'enepanbHoro npokypopa u ap. Kak Ham
KaXETCsl CYLIECTBEHHBIM IIPOOETIOM B CT.5 CTAaTyTa OMNpPENEIIAIOIIUX NPEeCTyIJICHUs MOANAJA0UIIe 0]
IOPUCIUKIUIO CYyJIa, SIBJISIETCSI OTCYTCTBHE OTBETCTBEHHOCTH 3a MEKIYHApOIHBINA Teppopu3M. MIMeHHO
9T10T (hakTop mocie ceHrsops 2001 rona 3acTaBUil MHOTHE IOCYAapcTBa MEPECMOTPETh OCHOBBI MHHU-
BUYaJIbHOW ¥ KOJUIGKTUBHOW OE€30MaCcHOCTH HCXOJAIINE OT TePPOPUCTUIECKOM omacHocTH. Ham yike
W3BECTHO, YTO 3a TOCIeNHee BpeMs ObUIO CO37aHo pAf Koanuuuii rocyaapetB wieHoB OOH mo npose-
JICHUIO aHTUTEPPOPHUCTHUYECKUX oreparuid. [Ipy 3ToM M3-3a HEOPAMHAPHOTO MOIXO0/A K TEM HJIM MHBIM
acrieKTaM OOpbObI ¢ TEPPOPH3MOM B Psifie CIy4aeB BO3HUKAJIO MPOTUBOPEYMBOCTH OLEHOYHBIX CYXKIe-
HUI TOCY/IapCTB B YaCTH MPOBEICHUSI aHTUTEPPOPHCTHUYECKUX omeparuii. B Hacrosmee Bpemst B OOH
CO3/JaHa CIeLUaIbHas HIeCTas rpymnma, KoTopas paboTaeT HaJl BCEOOBEMIIIOIUM PEeIlIeHUEM IO ONpeie-
JIEHUIO MEXIyHapOJIHOIro TeppopusMa. Mexay TeM yKe B HACTOSILEEe BpeMs HUMEETCsl IOCTATOYHOE
KOJINYECTBO MEKIYHAPOAHBIX MIPABOBBIX JOKYMEHTOB MO3BOJIIOLIMX OTHECTH TEPPOPU3M K KaTErOpUU
MeXIyHapoaHbIX npectymiennil. Tak, MexxayHapoanas Konsenius o 6oppde ¢ 60MOOBBIM TEppOpH3-
MOM, IpuHsTas pesoironueit 52/164 I'enepanbHoit Accambien ot 16 nexadpst 1997 r., a takke Mex-
nyHaponHasi Konsenmmst o 6oprOe ¢ (GpuHAHCHpOBaHWEM Teppopu3Ma, TpuHATas pe3oirormen 54/109
I'enepanbroit Accam6iien OOH ot 9 nexabpst 1999 r. yxe B mepBbIX ab3arax npeaMOyil KOHCTATUPYIOT
¢dakt Toro, uro “rocymapctBa-wieHsI OOH TOP)KECTBEHHO IMOATBEPIKAAIOT, YTO OHU OE30TOBOPOYHO
OCYK/IAIOT KaK MPECTYIHbIE U HEe UMEIOLINE ONPABIaHMsI BCE aKThl, METOJbI U MPAKTUKY TEPpOpU3Ma,
rae Obl U KeM Obl OHM HE OCYIIECTBIILIMCH, B TOM YHCJE T€, KOTOPBIE CTABAT IOJ yIpo3y Ipy>KeCT-
BEHHbIE OTHOILEHMsI MEX]y TOCy1apCTBaMH U HapOJaMH, U YTPOKalT TEPPUTOPUATIBHON 1IETTOCTHOCTH
1 0€30MacCHOCTH TOCYIapCTB”.

B pesomonuu 1269 Cosera be3zonmacnoctu OOH, npunsroit 19 oxts6ps 1999 r. nocie cnenuanbHbIX
nebaToB 0 MEXIyHApOJAHOM TeppopU3Me, OpraHn3oBaHHBIX Poccuiickoit denepamueii, yxe B Oosee
KECTKOWM (opMe, HEABYCMBICIIEHHO YTBEPXKIAETCS O HEOOXOJUMOCTH COTPYAHHUYECTBA BCEX CTpPaH
JMIIATH U MOAABJATH HA CBOMX TEPPUTOPHIX BCEMHU 3aKOHHBIMH CPE/ICTBAMH TOATOTOBKY M (pHHAH-
CHpPOBAaHUE TEPPOPH3Ma, HE MPEAOCTABIATH yOEXKHUIIA JIUIaM, BUHOBHBIM B TEPPOPUCTUYECKOM HACH-
JTH¥ HE3aBHCHMO OT MOTHBOB, BO BCEX HX (hOpPMax M NPOSBICHUSX, T U KTO OBl HX HE COBEPIIANL.'

" Cm.: ERF 402 10/22/1999.
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CAJIHMOB K.H.

Ananu3 nanpHeiei npaktuku aeareiabHoctd OOH mo 6oprbe ¢ Teppopu3MoM CBUACTETBCTBYET 00
Y)KECTOUCHUHU pacCMaTPUBAEMON MO3UIMH TTOCIIe TPAarmdecKux coObITwid, mpon3omenamux B CIILIA 11
centsiOps 2001 roma, kotopsie pacueHeHsl OOH kak BBI30BOM BCEM TOCYJIapCTBaM W BCEMY UeJIOBe-
gecTBy. Tak B cBomx pesomonusx (1368 ot 12 centsops 2001 roxa; 1373 ot 28 cenrsops 2001 rona;
1377 ot 12 Hos16pst 2001 roma; 1438, mpunsitas Coserom bezonacHoctu OOH nHa ero 4624-m 3acena-
Huu 14 oktsa6ps 2002 roxa; 1440, mpunsitas Coserom bezonacnoctn OOH nHa ero 4632-M 3acenanuun
24 oxtsa6ps 2002 roga; 1450, npunstas Coserom bezonacnoctu OOH na ero 4667-m 3aceganuu 13
nekabps 2002 roma; 1456, mpunsitas CoBetom bezomacHoctu OOH Ha ero 4688-m 3acemanvu 20
auBaps 2003 rona; 1465, npunaras CosetoM bezonacnoctu OOH nHa ero 4706-m 3acenanuu 13
¢despaiis 2003 rona) OOH 3asBiseT 1 MOATBEPKAAET CBOE HEJIBYCMBICICHHOE OCYKJIEHHE BCEX aKTOB,
METOJIOB M MPAKTHUKU TeppOpH3Ma KaK MPECTYMHBIX U HE MOAJISKAIUX ONpaBIaHHUI0, HE3aBHCUMO OT
UX MOTHBOB, BO BCEX MX (pOpMax M MPOSBICHUAX, TJe ObI M KeM Obl OHM HM COBEpIIAIUCH. BriepBbie
Cogser besomacnoctn OOH, no mpunsaTHs BceoObemimionieid KOHBEHITMN 0 O0pb0e C TEppOpU3MOM,
MIPOIEMOHCTPUPOBAII CBOE MPUHIMITHAIEHOE OCYKACHUE MOJMTHYECKOTO TEPPOPU3Ma.

[TpuMedaTenbHO, 4TO B ITUX MHOTOCTOPOHHUX MEKIYHApOIHO-IIPAaBOBBIX JOKYMEHTaX, PeriaMeHTH-
pyromux 60pb0y C TEppOPU3MOM, SICHO U HEABYCMBICIEHHO YKa3bIBaeTCA Ha CBA3b ITOTO SBJIECHUS C
yrpo3aMH TEPPUTOPHUAIBHON LIEIOCTHOCTH, K KAaKOBBIM Hapsly C IPSMOW arpeccHell OTHOCUTCS U
cenapatusM. I[IpakTUuecku 3TO 03HAYaeT KOHBEHLUAIBHOE, TO €CTh IMPU3HAHHOE MEXIyHapOIHBIM
[IPAaBOM Ha YHUBEPCAIBHOM YPOBHE, IIOATBEPKICHUE B3aUMO3aBUCUMOCTH TEPPOPUCTUUYECKON U cela-
patuctckoi gaearenbHocTd. [losToMy mpexacTaBisercss LenecooOpa3HbIM B CT.5 CTaTyTa BHECTH
JIOTIOJIHEHUS, YCTaHABIMBAOIUe OpUcIUKIU0 MYC B OTHOIIEHHH MEXIYyHApOJHOIO TEPPOPU3MA.
o npunsaTusa Bceoobemintomeil konsenuun OOH onpenenenyre MeKAyHapOAHOIO TEPPOPH3MA MOKET
OBITh HCIIOJIB30BAHO UCXO/S U3 €r0 TOJKOBAHUS B BBIIEYKAa3aHHbBIX PE3OJIIOLHAX, KOTOPbIE 0100pEHbI
00JBIIMHCTBOM rocyaapct wieHoB OOH.

M3BeCTHO, YTO JIOMOJHUTENIBHOCTh SIBIISICTCS NPHHIMIOM 3alIUTHl HAMOHAIBHOTO CYyBEpPEHHTETA.
Ona onpernenser OTHOIIEHHE MEXIY MEeXIyHapOAHBIM YTOJOBHBIM CYJOM U Hal[MOHAJIbHBIMHU yTO-
JIOBHBIMHM cyJaMu. JlocTikeHueM ycraBa ObUIO TO, YTO, C OJHON CTOPOHBI, OH TapaHTUPOBAJ rocyaap-
CTBaM-yYaCTHHKaM HX IPEpPOraTHBY Mpeciie0BaTh Ha MECTHOM YpPOBHE TAaKKe M MEKIyHApOAHBIC
IIPECTYIUIEHUs, a C APYTrOf CTOPOHBI MO3BOJILTI MEXIAyHapOAHOMY YrOJIOBHOMY Cy1y BMEIIHMBATHCS
B TCX ClIy4dasx, KOraa MECTHBIC YI'OJIOBHBIC CHUCTEMbI OKa3bIBAJIMCh HeS(b(i)eKTI/IBHI)IMI/I. HpI/IHSITOG
peaICHUE B COOTBETCTBUC C KOHHGHHI/ICﬁ CAOMOJIHUTCIIbHOCTH) Oa€T HAalUOHAJIbHBIM HWHCTUTYyTaM
IpaBo MEPBOTO BMeIaTeNbcTBa. TakuM o6pazom, MYC He MoaMeHsSeT HAallHOHAIBHEIE CYIbl, a JIMIIb
«IOTIONHACT» UX, 00JIagast MPaBOM BMEIIMBATHECS TOJIBKO B CIIydasx, KOTJa IPOKYpOp CyMeeT mpoJe-
MOHCTPHPOBATh OTCYTCTBUE Yy HAIIMOHAIBHBIX CYJIOB JKEIaHUsI WM CPEJICTB JUIs BEJICHUS Ipolecca Ha
HAllMOHAIFHOM ypOBHE. [IpHHIMIT JOTOJHUTENBHOCTH SIBISIETCS SBHBIM OTXOZOM OT MOJENH JBYX
crenuanbHbeIX TpuOyHanoB. TpuOyHans! mo OwBuiel FOrocnmaBuu u PyaHzne MMEIOT NPHOPUTETHYIO
IOPUCAUKIIMIO OTHOCUTEIBHO MECTHBIX CyJIOB U IIO3TOMY MOTYT TpeOOBaTh OT HAIIMOHANBHBIX CyJOB
COOCTBEHHOTO BEJICHMS pacclieoBaHUi. MexXyHapOJHbIH yroJOBHBIN Cyl, HaPOTUB, OyJaeT UMETh
BO3MOKHOCTh BMEIIMBATHCS TOJBKO TaM, TJi€ CHCTEMa YTOJIOBHOTO TpaBa HE paboTaeT WM KOHTPO-
JHMPYETCsl CAMUMH MPECTYMHUKaMH. TakuM 00pa3oM, yCTaB IMOIIET HABCTPEUY OIACeHUSIM TOCy1apCcTB
OTHOCUTCIIbBHO HOTEpHU HaHHOHaJILHOI)’I IOPUCAUKINU B OTHOIICHUH HpeCTynHeHHﬁ, HaxoaAImuxcs
B KomrieTeHnuu cyna. C Apyroil CTOPOHBI, OH CTHMYJIMPOBAI T'OCYAApCTBA CHIENaTh CBOIO IOPHIIH-
YecKylo cucteMy Oosee 3G(HEeKTUBHOMN B Jieie TIPecsIeIOBAaHNS HApyIIEHHH MEXIyHapOAHBIX IPECTYII-
JeHuil. Borpoc 1opHcIUKINT MOCTOSHHO JAeicTByomero MexyHapoaHoro YromgosHoro Cyna BbI3-
BaJ Hamboiee >XapKHe CIOPHI MW €ABa HE IPHBEN K ImpoBany JIMIiioMaTtHyeckod KOH(EpeHIUH.
HeGorboe, HO BIMATEIbHOE MEHBIIMHCTBO YYAaCTHUKOB BBIJBHHYJIO HJIEH0, COMIacCHO KoTopoil Cyn
HE MOT OBl OCYIIIECTBUTH CBOIO IOPUCIUKIINIO, HE TIOJyYHB Ha TO COTJIACHs FOCYAapCTBa, TPaskIaHHHOM
KOTOpOTO sBIIseTC OOBHHAEMbIH. EcTecTBEeHHO, 4TO MOJAO0OHOE yciloBHe ciaenano Obl paboTy cyna
a0comoTHO HEd(HEKTUBHOMN: I'€HOLM], MPECTYIUIEHUs MPOTHB YeJOBEYECTBA U BOCHHBIE IPECTYII-
JICHUSI YacTO COBEPILIAIOTCS U IOATOTABIMBAIOTCA MO TPHKAa3y CaMUX PYyKOBOJUTENEH CTpaH, 4be
cornacue HeoOXOAMMO HOJIyIHTh JUIs Hadajla yroJIOBHOTO mpeciieoBaHus. COracHO penIeHuIo, Ipu-
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Hatomy B Pume, Cyn moiydaeT OpUCAMKIMIO B OTHOIIEHHWH BCEX IPECTYIICHWH, KOTOpHIE OBLIH
COBEpILICHBI HAa TEPPUTOPUH TOCYJApCTBA, PATH(PUIUPOBABIIETO yCTAB MJIM BBIPA3UBILEIO CBOE COT-
nacue c ropucaukimeid Cyna. bBomee toro, ecnm rpaxkmaHne rocynapctsa, KOTOpoe paTH(GHUIMPOBAIIO
ycTaB (WJIM BBIPA3WJIO COTJIACHE C HUM), COBEPIIAIOT MPECTYIUICHUS Ha TEPPUTOPHUHU JIIOOOH IIpyroit
CTpaHbl, UX JeAHUs NoAanafaroT mnoj ropucaukuuio Cyna. Ha mpakTuke 3TO 03HA4aeT, 4ToO HM3-TOJ
topucaukiu Cyjia BbINANal0T NPECTYIUICHUs, COBEPLUICHHbIE Ha TEPPUTOPUM TOCYApCTB, HE paTH-
(UIUpPOBaBIINX yCTaB, UX COOCTBEHHBIMU I'pakJIaHAMU WM TpakJaHaMH JIPYTHX TOCYJapcTB, PaBHO
He patuduIupoBaBIIUX ycTaB. HecMOTps Ha 3TO, MPUHSATOE PEIICHUE SBISETCS KOMIPOMUCCOM MEXK-
oy TpeOOBaHMSAMH TrocydapcTB, omacaBimmxcs, uro Cyn Oyaer BMemuBaThCsi 0€3 HMX COTIAcHs,
1 TpeOOBaHUAMHU MEXIyHApOAHOro mpaBocynus. Eciam yctaB Oyzaer patn(uIpoBaH 3HAYUTEIHHBIM
KOJIMYECTBOM CTpaH, TO 3TO OTPAHUYEHHE IOCTENEHHO CTAHET BCE MEHEE M MEHEE CYIIECTBEHHBIM
u Cy CMOXET OCYIIECTBIISTh CBOIO IOPHCIUKIHNIO 3()(EeKTUBHBIM M HE3aBUCHUMBIM 00pazoM. Mexmay
TEeM, KaKk W3BECTHO, Jaxe 0Oe3 parudukanuu win ogo0peHus Cya CMOXKET OCYIIECTBIISATH CBOIO
opucaukivio no mangaty Cosera besomacnoctn OOH. CornacHo YcraBy, Coser besomacHoctu
MOJIy4aeT JBE€ BaXKHbIE NMpeporatuBbl. Baxkueimeil u3 Hux sBisercs npaBo Cosera besomacHoctu
OOH, cornmacuo tnaBe VII Xaprtum OOwbeamHeHHBIX Hanwmii, BeigaBaTh Manjpat Cyny Ha Hadayio
YTOJIOBHOTO TpPECIEAOBaHUS JlaXKe B CIydae OTCYTCTBHMS paTU(UKAIMU WIM COTJIACUS CO CTOPOHBI
rocy/apcTBa, Ha TEPPUTOPUHU KOTOPOTO OBLJIO COBEPIIEHO NPECTYIUICHHE WM TpakIaHe KOTOPOTo
MO/I03PEBAIOTCSl B €ro coBeplieHuu. Yto ke kacaercs nosHoMounit CoBera be3onacHOCTH OTHOCH-
TENBHO CIy4aeB, HaXOJAIIMUXCS yxke B komnereHunn Cyna, TO HOPMBI 3/1€Ch JIOCTATOYHO CJIOXKHBIE.
CoBeT MOXeT pHUOCTaHaBIWBaTh paboTy Cyma Ha ONpEeNeNIeHHBI CPOK. DTO pelIeHHe MperycMar-
pUBaeT, YTO B Ype3BbYAMHBIX ciydasx CoBeT MOXeT MmoTpeOoBaTh BPEMEHHO IPHUOCTAHOBUTH
YTOJIOBHOE IpeciielOBaHue MakCUMyM Ha 12 mecsaues. B aToMm ciydae, oqnako, Cya MOXKET IPHUHATH
3allMTHBIE MEpPBI JJII COXPAHEHHUs JOKa3aTeNIbCTB W 3alUThl cBuaereneil. Hopmel, kacarommecs
MPUOCTAHOBKH TIpollecca, TapaHTUPYIOT OTCYTCTBHUE BO3MOXHBIX 3JI0YNOTpeOJIeHUH B pe3yibTare
ocymiecTBieHus 3Toi mpeporatuBbl CoBeTta bezomacnocTtu. IlogoOHas mpHOCTaHOBKA MOXKET ObITh
noTpebdoBaHa TOJIBKO €IMHOTIIACHO BCEMHU MOCTOsSHHBIMU uieHamu CoBera bezomacnoctu. Yepes 12
MECSIIEB MOXKET OBITh MPUHATO PEUICHHE O HOBOW MPHOCTAHOBKE MpPOIECCa, U IJIsl 3TOTO OTMSTh HE00-
XOJIUMO €JIMHOTJIACHOE T'OJI0COBAHME BCEX ISITH MOCTOSIHHBIX wieHoB Cosera beszomacHoctu. B 3ToM
cilyyae OHM 00s3aHBI apryMEHTHPOBATh Mepe] MEXAyHApOJHBIM OOIIECTBEHHBIM MHEHHEM CBOE
pElIeHNEe O MOJIUTUYECKOM BMEIIATENIBCTBE B MEXKIYHAPOJHOE IMPABOCYAHE B JaHHOM KOHKPETHOM
cinyqae. CormacHo ycrapy MYC npokypop IO CBOMM IPOLECCYalIbHBIM MOJTHOMOYHSAM ITOJIB3YETCS
3HAYUTENBHOW CTENeHbI0 He3aBUCUMOCTH. [Ipokypop mmeeT mpaBo aelicTBoBaTh «ex officio» u He
Oyzaer 00s13aH JTOKUIATHCS 3asiBICHHS CO CTOPOHBI KaKOro-ni0o rocynapcrBa. Takum oOpa3om, po-
Leaypa MOXeT ObIThb HayaTa aBTOMAaTHYECKH HAa OCHOBE 3asBJICHUI OpraHu3aluu KepTB WIH JPYTHX
MEXIPAaBUTEIbCTBEHHBIX WM HEMPABUTEIbCTBEHHBIX OpraHu3aluid. P rocynapcTB BbICKa3alu CBOE
HECOIJIache CTOJIb BBICOKOM CTENEHBIO MPOLECCYyalbHBIX IMOJHOMOYUM Mpokypopa. CorjacHo Hx
MHEHHUIO, TOJIHAs HEe3aBUCUMOCTh [IpoKypopa mpezacTaBiseT co00i prUCK HE3aKOHHBIX MPeCieIOBaHUH,
¥ MOTYT HapylIUTh IpaBa ONpeAeNICHHBIX JHUI. PUMCKUN NOTOBOp MpeaycMaTpuUBaeT KOHTPOJIb HaJ
nestenbHOCTRIO [Ipokypopa: gestensHOCTh [IpokypaTypsr «ex officio» Oymer HaxomuThCS MO
KOHTpPOJIEM CO CTOpOHBI [lanaTel mpenBapUTENbHOIO paccieloBaHus, KOTOPas JO0JKHA KOHTPOJIUPO-
BaTh OOOCHOBAaHHOCTh W 3aKOHHOCTHh HeicTBHid [Ipokyparypbl. DTO pemieHue, ¢ OJHOW CTOPOHBI,
YIIOBIIETBOPHJIO 3aKOHHYIO 032004YE€HHOCTh TOCYAApCTB, KOTOPbIE HE XOTENU Obl JOBEPATH OJHOMY
YeNIOBEKY MPUHATHE 0€3 BCAKOTO KOHTPOJIS TAKUX BAKHEHIINX PEUICHUH, KaK HAa4ajlo paccie0BaHus,
a C Ipyroil CTOPOHBI, COXPAHWJIO OCHOBOIOJATaIOMUNA MPUHIUI, COrJIACHO KOTOPOMY OTIIPABJICHUE
MEXTyHApOJAHOIO YTOJOBHOI'O MPABOCYAUS HE JOJKHO 3aBUCETh OT MOJIMTUYECKUX PEIICHUM, U yCH-
oo caepkuBaomyto ¢pyakinuio Cyaa. MHTepecHbIM MpeAcTaBiseTcs MO3ULUS Psijia TOCyAapcTB MO
otHomeHUto K «Pumckomy craryty» MYC. Tak, 6 mas 2002 roma CHIA oduuuansHO yBeIOMUIN
Opranunzanuto O6beuHeHHbIX Hanuii, 4To He HaMepeHbl CTAaHOBUTHLCS CTOPOHOU PuMckoro craryTa,
BBHJly HaJIM4YUS B HEM Cepbe3HbIX HenoctatkoB. B mocnenctBun Coenunenssie IlltaTel Amepukn
noanucamu noroBop 31 gexadps 2000 roga. B To Bpems Tormammamii [Ipesunent KinuHTOH 328811, 9TO
JIOTOBOP CTpaaeT KOPEHHBIMU HEJOCTaTKaMHU, M YTO OH HE HamnpaBUT ero B CeHaT B LEISIX PaccMOT-
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peHUs U Aa4M cornacus Ha patudukaiuio. OH Takke PEKOMEHI0BaJl M CBOEMY IPEEMHUKY HE HalpaB-
nsTh goroBop B Cenar. OcHoBHas npobiema npotuBojeiicTBust CLIA B mpuasatuu MYC cBoaunach K
TOMY, 4TO COIIacHO cBoero cratyca MY C npereHayeTr Ha IOpUCIUMKLINIO B OTHOIIEHUH OIPEIEIEHHBIX
MPECTYIUIEHUH, COBEPUICHHBIX Ha TEPPUTOPUM TOCYJapCTBAa-CTOPOHBI, B TOM YHCIE Ipa)<JIaHaMu
rocy/1apCcTBa, HE SBIISAIOLIETOCS €ro CTOPOHOM. TeM caMbIM CyJ UMEET IOPUCAMKIIMIO B OTHOIICHHUU
MHOTOYHCJIEHHBIX MPECTYIUIEHUH, KOTOpblE MOTYT OBITh WHKpUMHHHpYeMbl TpaxjaaHam CIIA,
BKtouasi BoeHHochykammx CIIA, Ha TeppuTOpUM TrocyaapcTBa-CTOPOHBI (CTaThs 12) maxe, Hec-
MOTps Ha To, 4yTo CIIIA MoryT u He sBasATHCS ero cropoHoil. [To muennto CIIIA Takke He pueMIeMO
T€ TOJIOKEHHsI OTHOCSIIMECS K HOBBIM IPECTYIUIEHUSAM. Tak, rocyJapcTBO-CTOPOHA J0TOBOpa MOKET
UCKIIIOUUTh ce0s U3 MpecTyIUICHUH, BBEJICHHBIX IONPABKOI K CTaTyTy, TEM CaMbIM, BBIBE/IS CBOUX
rpaxaad u3 noj ropucaukiuuy MYC no stum npectyruieHusM. ['ocyaapcTBo, He sBISIOLIEECS CTO-
POHOM, HE MMEET TaKOM BO3MOKHOCTH yKa3aHHOE IOJIOKEHHE MPEeTyCMOTPEHO B cratbhe 121, uto
ABNSIETCA HenpHeMiIeMbIM. Jleb6aTel BO3HHMKIM M MO TOBOXY KommereHIuH MYC B OTHOIIEHUH
arpeccud. Tak, NpecTyIJIeHUs B BUJAE arpeccCH BKIIOYEHO B IOPUCAMKIMIO CyJa, HO HE ObUIO
omnpeneneHo. CTOPOHBI JOroBOpa BHECYT B HETO MOMNPABKY, YTOOBI OMPEIECTUTh 3TO MPECTYIUICHHE U
YCTaHOBUTH YCIJIOBUS JUISl OCYIECTBICHHS OpUCIUMKLIMU HaJ HUM (ctathsd 5). CornmacHo cratee 121,
TOJIKO T'OCYapCTBa-CTOPOHBI I0TOBOPA MOTYT BBIXOJUTb M3- MOJ IOPUCIUKIHUM Cy/Ja B OTHOIIEHUU
IPECTYIUIEHUS B BUJIE arpeccuu. B omnosHeHne k 3ToMy MHOTUE IOCyJapcTBa OrOBapUBAIOT yCIIOBUS
U ocyuiecTBieHus topucaukuuu MVYC, kortopble MOryT BbI3BaTh KOH(IMKT cyna ¢ Coserom
bezonacnoctu n Ycrasom OOH. HeogHo3HauHO OLIEHEHO TaKkXke U IpaBa MpoKypopa. Tak, mpoKypop
MOJKET MPUCTYNUTh K pacciel0OBaHUIO IO COOCTBEHHOW HHMIMATHBE C COIJacus ABYX cyJleil u3
CIHCKA COCTOSIIMX M3 Tpex cynaei (cratbs 15). DTO MOXKET MPUBECTH K IOJUTHYECKH MOTHBHPO-
BaHHBIM YTOJIOBHBIM IHpecienoBaHusM. OZHOBPEMEHHO, COIJIACHO CTaTyca NpPOKYypop HE OTBEYaeT
nepen BeIOOpHBIM opranoM wian CoBetoM beszomacHoctu OOH, m y cyna OTCYTCTBYIOT Mpoleccy-
aJIbHbIE BO3MOYKHOCTH IO MPOTHBOACHCTBHIO NPUHATHIM peIHIeHUsM Mpokypopa. Kak mpasumiio, B
MEXIYHApOJHOW TNpaKTHKE NpPU TMPHCOSIWHEHHH K KaKOMY-JIMOO JOTOBOpPY TOCYAAapCTBO BIIPaBe
IIPEJCTaBUTh COOTBETCTBYIOIINE OTOBOPKU. Mex a1y TeM, Kak Cepbe3HbI 0TX0J] OT OOBIYHOM NMPaKTUKU
B JIOTOBOpE O MPUCOETUHEHUH K «PUMCKOMY CTaTyTy» rocyJapcTBaM He pa3pelaeTcs JeaaTb OroBop-
ku (craths 120). Ot MYC tpebyetcst nmpuberats K YrojJOBHOMY MpECieIOBaHUIO Ha HAI[MOHATHHOM
YPOBHE, €CIIH CyJl HE 3aKJIIOYHT, YTO TOCYJAPCTBO HE XKeJlaeT UM HECIIOCOOHO MPOU3BECTH PACCIIEO-
BaHUE WIN YroJIOBHOE IpecienoBaHue (ctatbs 17). OQHAKO, OCTaBJIsIsl OKOHYATEIBHOE pEIIeHUe 3a
MYVYC, noroop pazpemaer MYC paccMaTpuBaTh M, BO3MOXHO, OTKJIOHSTH PEIICHHS] CyBEpPEHHBIX
roCy/1apCTB O HEOCYIIECTBICHUN YTOJIOBHOIO NPECIEI0BAHUS WM PELIEHHS CYJ0B CYBEPEHHBIX TOCY-
JapCTB O HEBBIIBM)KCHUH OOBHMHEHHUS MO KOHKPETHBIM JieNiaM. SIBUIIOCH OBl 11e7IecOO00pa3HbIM TaKkKe
BKJIIOUEHUE aJIbTEpHATUBHBIX MexaHn3MoB MY C. AnbrepHaTtuBHble MeXaHU3Mbl MY C TOJIKHBI BKITIO-
YaTh:

- OTBETCTBEHHOCTh Ha HAIMOHAJIBHOM YpPOBHE, TO €CTh MOOLIPATh TOCYAapCTBa OCYLIECTBISATh
BHYIIAIOIEE JOBEpUE IIPABOCYINE HAa CBOEH TEPPUTOPUH BMECTO MEPEKIIAJbIBAHUS OTBETCTBEH-
HOCTH Ha MEKyHAapOIHBINA OpraH.

- Ilpu oTCyTCTBUM € HAlMOHAJIBHBIX CYACOHBIX YUPEKICHUN, HO IIPU HAIUYMU BOJHM B CTPAHE MEXK-
JYHapOJIHOE COOOIIECTBO JOJDKHO OBITh TOTOBO IIOMOYb CO3/aTh BO3MOXKHOCTH JUISI PACCMOTPEHUS
MIPaBOHAPYLICHNUH. DTO BKIIOYAET NOJIUTUYECKYI0, JMHAHCOBYIO, CY/IeOHYIO U MaTepHaIbHO-TEXHHU-
YECKYIO MOAJIEPKKY.

- B ciyuae oTcyTcTBUSI BOJIM B CTPaHE MEXAYHAPOAHOE COOOLIECTBO MOXKET BMelaThes yepe3 Coser
bezonacnoctu OOH B cootBercTBuM ¢ YcraBom OOH. MoryT 6bITh CO31aHbI CHIEIIUATBHBIE MEXTY-
HapoJHble MexaHu3Mbl moja srunoii Cosera beszomacHoctn OOH, kak 3T0 OBIIO CHENAHO TPU
YUPEXKIEHUN MEXIyHapoAHbIX TpuOyHanoB no ObiBumel HOrocnasuum u Pyanpe. WMim sxe mMoxer
CAHKLMOHHPOBATHCS CO31aHHE KOMOMHUPOBAHHBIX CY/I0B B COCTaBE MEX/YHAPOIHBIX YUaCTHHKOB U
YYaCTHHKOB OT 3aTParkBaeMoro rocy[apcTBa, Kak 6bLIo caeaHo B ciydae co Creppa-Jleone. >

* (Pacipoctpanero OQucoM MeXIyHapoAHbIX HH(DOPMAIHMOHHBIX mporpamm [ocyaapcrsenHoro pemapramenta CIIA.
Be6-caiit: http://usinfo.state.gov)
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Takum oOpa3om, cymmupys BbliensnoxkeHHyro no3umnuio CIIA B otHomeHnun «PuMckoro cratyta»
MY C MOXHO U3JI0KUTH CJIEAYIONINE BHIBOBI:

- CIJA TBepmo IpUBEPKEHBI HIEE MEXKIYHapOJHOH OTBETCTBEHHOCTH 33 BOEHHBIE IIPECTYIUICHUS,
TeHOLU ¥ MPECTyIIeHHus MpoTuB yenoBedHocTH; CIIIA pemmrensHO BHICTYNAIOT TPOTUB JOTOBOPA
00 yupexaeann MYC, MOCKOJIBKY OH CTpanaet cepbe3HbiMu Hemoctatkamu;, CIIIA OymyT coTpyn-
HUYATh C OPYTUMH CTpaHAMHU JJIsl MPEIOTBPAIICHUS! HAPYIIEHHH, KOTOPhIE MOTYT OBITh BBI3BAHBI
JOroBOpoM. B HacTosiiiee Bpems y)Ke CyIIECTBYIOT HJIM MOTYT OBITh CO3IaHBI aJbTEPHATUBHBIC
MEXaHHU3MBI JJIs1 00ECTIeYeHUST MEeXK/TyHAPOJHON OTBETCTBEHHOCTH 32 BOCHHBIE MTPECTYIUICHUS, TeHO-
U1 ¥ TIPECTYIUICHHUS POTUB YenoBeyHocTH. Hanbonee hyHIaMEeHTAIbHBIM MEXaHU3MOM SIBIISIETCSI
OTBETCTBEHHOCTh Ha HAIIMOHAJIILHOM ypOBHE. B OTCYTCTBHE OTBETCTBEHHOCTH Ha YPOBHE rocyaapc-
TBa MEXJIYHapOJHOE COOOLIECTBO JOJKHO MPUHATH MEphl, YTOOBI MOMOYb TOCYJIApCTBY, WJIH B
Haubosee kpuTHuueckux oodcrostenscTtBax 0T Cb OOH moseT moTpeboBaTbes co3AaTh MEXaHU3MbI
oOecriedyeHrs: MPaBOCYIUsI C y4eTOM KOHKPETHOM cHUTyanuu. ITO cooTBeTcTByeT YcraBy OOH,
KOTOPBIN OBUT MPUHST MPAKTUIECKH BCEMHU CTPaHAMHU.

Hamu paccMoTpensr HekoTopsie mpodiieMbl «Pumckoro crarytay MYC. besycioBHo, 4To ganpHeiIIee
COBEPILICHCTBOBAHNWE PAacCMaTPUBAEMOI0 JOKyMEHTa OyJeT COJEeHCTBOBATH YCHJICHHIO C MPECTYILIe-
HUSIMU MEXTyHApOJIHOTO XapakTepa.
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PRESENTATION OF THE PRACTICAL GUIDE TO HUMANITARIAN
LAW IN RUSSIA, ARMENIA, GEORGIA, AZERBAIJAN
(JUNE — DECEMBER 2004)

A. The author and MSF
In 1999, Médecins Sans Frontiéres published the Practical Guide to Humanitarian Law

This dictionary, initially published in French has since been translated into English, Spanish, Turkish,
Portuguese and Russian. The Arabic version should be published in 2005. 4000 copies of the Russian
version have been published, with the support of, amongst others, the Swiss and Swedish governments,
the European Council and Internews. It is designed for, and will be distributed throughout, the
Commonwealth of Independent States.

The author of this dictionary is Frangoise Bouchet-Saulnier, Research Director of the MSF Foundation
and MSF’s legal advisor. She has been working with MSF for 15 years. Médecins Sans Frontieres is an
humanitarian non governmental organisation, and received the Nobel Peace Prize in 1999 for over 30
years of fieldwork. The organisation runs projects in approx. 80 countries around the world — 1714
expatriates and 14,900 local employees are working in the field. Over half of the missions are linked to
situations of armed conflict, either in direct contact with the violence or with the immediate
consequences of the conflicts — refugees, displaced people, victims of armed conflict, massive violence
and crimes against civilian population etc. About 25% of activities are linked to the treatment of large
epidemics and endemics (AIDS, tuberculosis, malaria...). MSF is also involved in the research on
essential medicines (AIDS, tropical illnesses, tuberculosis etc.). The other 25% of MSF’s activity is
devoted to providing medical assistance and care to vulnerable populations suffering from various
forms of discrimination, social exclusion and poverty. This involves providing access to treatment and
care to street children, prostitutes, detainees or other group of population that have been marginalized
for social or economic reasons.

B. Objective of the Dictionary:

1. to provide information on the existence and the content of international humanitarian law, which can
be applied in situations of international or internal armed conflict. The international conventions set
out:

— the rights and duties of the different categories of individuals involved in, or victims of, conflicts
(civil populations, combatants, the sick and injured, prisoners etc.) ;

— the fundamental guarantees concerning the treatment and aid for victims of armed conflict,
officially recognized in the framework of the repression of war crimes, crimes against humanity
and genocide;

— the rights and the role concerning the aid and protection of victims recognized by the
international conventions for the International Committee of the Red Cross and other impartial
humanitarian organisations, such as MSF in the medical domain.

2. to provide information on the existence and content of international human rights and refugee law
which can be applied in situation of peace as well as situations of internal troubles, tensions and
crisis. In those situations, that does not amount to an armed conflict, international law establish
basic guarantees and standard of treatment of people. This binding legal framework limits the ways
and means government can use to maintain or restore public order

3. The dictionary describes the mandates and the functioning of the different organisations of the
United Nations, and the regional organisations involved in the management of conflicts and
provision of aid to populations, as well as protection of human rights.
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4. It describe the different possible recourses for victims of violations of human rights and
humanitarian law, as well as the tools of protection of the most vulnerable categories of the
population — women, children, prisoners, sick and wounded, refugees, displaced.

5. The dictionary introduces the main elements of international criminal law, which is undergoing
rapid change (the criminal courts for Rwanda and ex-Yugoslavia, their case law, the creation of the
International Criminal Court etc.).

The dictionary contains about 200 entries with the corresponding legal notions clearly explained. It
lists and analyses approx. thirty international and regional Conventions relating not only to
humanitarian law, but also to the human rights, rights of women and children, of refugees and
displaced people, and to international criminal law and peacekeeping.

C. The reasons for this dictionary

This is a legal dictionary which will certainly interest lawyers, especially in view of the possibility of
filing violations of humanitarian law in front of the various relevant national and international bodies
as well as in front of the new international criminal court.

But this dictionary is above all designed for members of NGOs, journalists, students, members of aid
organisations, and all the ordinary citizens who are trying to understand the legal limits to the use of
armed force and the means or action that exist to limit this violence against civil populations.

Humanitarian law was created at the end of the Second World War because it was plainly clear that
90% of the victims in cases of armed conflict are civilians. The second reason is that the States realized
that very often during an armed conflict they were not in a position to protect their own citizens. Thus,
the International Committee of the Red Cross was born, and entrusted by the States to contribute direct
relief and protection activities and to watch over the application, by the same States, of the Geneva
Convention and its Protocols.

Humanitarian law is applied thanks to, and through, the assistance and negotiation initiatives of
humanitarian organisations in conflict situations. Therefore it is necessary for ordinary citizens and
members of humanitarian organisations to be familiar with this law and the elements it is made up of.

Playing with words is playing with the law

Humanitarian law establishes categories — combatants, civil populations, prisoners of war, prisoners,
sick people, injured people, aid organisation personnel. As a result, everyone is entitled to specific
rights according to the category they belong to. Consequently, the changing of words or creation of
new categories deprives individuals of their rights. For example, in a conflict situation, there are only
two categories, civilian or combatant. (when a civilian participates directly in the hostilities, they
become a combatant for the duration of that participation). By inventing the category of illegal
combatant that does not exist in humanitarian law the Americans have deprived the prisoners they have
taken in Afghanistan and Iraq of the protection of the status of prisoner of war. That has allowed them
to detain and interrogate them, secretly and illegally, at Guantanamo Bay, and in other military bases.

This is the same phenomenon as the wrongful use of the term ‘terrorist’ as a means of refusing to
acknowledge the existence of an armed conflict and the status of combatants to those who are using
violence in the framework of that conflict. This is already an old phenomenon in Chechnya where the
Russian authorities refuse to recognize the existence of an armed conflict.

The "war against terror" unleashed by the United States after the attacks of 11 September 2001 has led
to the outbreak of two wars, one in Afghanistan and the other in Iraq. The people who use violence in
this type of context must be recognized as combatants. They can be taken to court if they have
committed war crimes and especially if they have used terrorist methods, but they cannot be taken to
court for the simple fact of using violence.
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The distinction must be made between a war against terrorism in the framework of an armed conflict,
and the war against terrorism in a period of peace. When States decide to use armed forces in
operations of a certain scale and certain duration they must apply and respect humanitarian law.

Law does not tolerate a vacuum

— When the application of a status is refused to a person, they must be offered another one. For
example, it is not possible for a person to be acknowledged as neither civilian nor combatant. For
the period where the status is not yet defined, humanitarian law makes provision for a minimal
protection that is applied and supplemented by the procedural guarantees for the allocation of
status.

Respect for the law is also a guarantee of the effectiveness of armed forces. The status of "combatant”
that is given is not a gift, but a framework for the treatment of individuals that ensures that abuses are
limited, and to keep a framework of discipline and effectiveness within the armed forces. This is also
essential for the morale of the armed forces. It has been recognised that combatants who have
participated in serious violations of humanitarian law suffer from acute trauma - "veteran syndrome".
War crimes and crimes against humanity destroy the lives of those who suffer them and those who
commit them.

In the current "global war against terrorism," some people are calling for a ‘reform’ of the Geneva
Convention and its Protocols, on the grounds that these are now out of date due to the new types of
terrorist combat. That accusation is inexact. In 1977 the additional protocols to the Geneva
Conventions sought to respond to the problems related to new forms and methods of war that had
appeared - decolonisation wars, guerrilla wars, wars of self-determination and national independence.
From that date terrorism has been recognised and recognised as a method of war whose principal aim
is to spread terror amongst the population. Terrorism has existed for a long time and the battle against
it can only be won by means conforming to the Geneva Conventions and its Protocols and to the
principles of a state of law. Every time the law is ignored it creates an environment favourable to the
violations of humanitarian law and fundamental human rights. The application of humanitarian law is
not a sign of weakness, but quite the opposite — those who apply and respect it become stronger. The
first objective of humanitarian law is to create humanitarian spaces during conflicts, in order to protect
civilians, as well as members of the armed forces, against the dangers of "all-out war"

In periods of conflict, humanitarian action does not constitute interference in the internal affairs of a
State, provided that it is independent and impartial. MSF has always scrupulously adhered to the
principal of independence and impartiality. That’s the reason why 80% of the organisation’s activities
are financed by private donations and not by States or international institutions. Indeed, independence
and neutrality are essential guarantees of the effectiveness of humanitarian action.

Francoise Bouche-Saulnier francoise.saulnier@paris.msf.org

In case if you would like to order the dictionary please contact the publisher in Moscow, Russia at the
following telephone number:

00.7.095. 921.41.42.

or at he following email address: mic@inbox.ru

Ordering from following websites is also possible :
http://bestseller.giftbooks.ru/NewBook/Colibri/Colibri_040729c.htm
http://alfavit.r2.ru/cgi-bin/page.pl?pn=7&query=@209292 @&stpos=0&stype=AND
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As of 28 November 2003, 92 countries are States Parties to the Rome Statute of the
International Criminal Court. Out of them 22 are African Countries, 11 are from
Asia, 15 are from Eastern Europe, 18 are from Latin America and the Caribbean,

and 26 are from Western Europe and other states.

A

Afghanistan

Albania

Andorra

Antigua and Barbuda
Argentina

Australia

Austria

B

Barbados

Belgium

Belize

Benin

Bolivia

Bosnia and Herzegovina
Botswana

Brazil

Bulgaria

C

Cambodia

Canada

Central African Republic
Colombia

Costa Rica

Croatia

Cyprus

D

Democratic Republic of Congo
Denmark

Djibouti

Dominica

E
Ecuador
Estonia

F

Fiji
Finland
France

G

Gabon
Gambia
Georgia
Germany
Ghana
Greece
Guinea

H
Honduras
Hungary

I
Iceland
Ireland
Italy

J
Jordan

L

Latvia
Lesotho
Liechtenstein
Lithuania
Luxembourg

M
Malawi
Mali
Malta

Marshall Islands

Mauritius
Mongolia

N

Namibia
Nauru
Netherlands
New Zealand
Niger
Nigeria
Norway

P
Panama
Paraguay
Peru
Poland
Portugal

R
Republic of Korea
Romania

S

Saint Vincent and The
Grenadines

Samoa

San Marino

Senegal

Serbia and Montenegro
Sierra Leone

Slovakia

Slovenia

South Africa

Spain

Sweden

Switzerland

T

Tajikistan

Tanzania

The Former Yugoslav Republic
of Macedonia

Timor-Leste

Trinidad and Tobago

U

Uganda

United Kingdom
Uruguay

\Y%
Venezuela

Z
Zambia
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3AKOH I'PY3UHN
O COTPYJHUYECTBE MEXAY MEKAYHAPOJAHBIM
YI'OJIOBHBIM CYJIOM U I'PY3UEHN

ITIABA 1
OBLUE TTIOJIO)KEHHA
Crartpsa 1. Coepa aeiictBus 3akoHa

1. Hacrosimmii 3akoH perinaMeHTUpyeT COTPYIHUYECTBO MEX1y MexXIlyHapOIHBIM YTOJOBHBIM Cy/I0M
(MexyHapoaHBIM CYAOM), YUpeXAeHHBIM PUMCKUM cTtaTyToM MeXIyHapOJHOTO YTrOJOBHOTO
cyna ot 17 mtonsa 1998 r. (manee Craryt), u ['py3ueil; ycraHaBnuBaeT, Kakod HalMOHAJIbHBIN
rOCy/IapCTBEHHBI OpraH OTBEYAaeT 3a COTPYJHUYECTBO MEXKIYy MeXAyHapOAHBIM CYJIOM U
I'py3ueit, u onpenensier Gopmbl okazaHUS B3aMMHOI MPAaBOBOM MOMOIIM B XOJE TaKOTO COTPY-
JTHUYECTBA.

2. TepMuHbI, MpUMEHSEMbIE B HACTOSIIEM 3aKOHE, HCIOJb3YIOTCS B 3HAYEHHUH, YCTAaHOBJICHHOM
Craryrom.

Crats 2. [IpaBoBast 6a3a corpyanudectBa ¢ MeskaIyHapOAHbIM CyA0M

Koncturynmus I'py3um, CraryT, HacToAmMil 3akOH M Jpyrue 3aKOHOAATENbHbIE aKThl [ py3un
COCTABIISIIOT MPABOBYIO 0a3y cOTpyaHHYECTBA C MeXTyHAPOIHBIM CYJIOM.

TJIABA 1T

HAILIUOHAJIPHBIA TOCYAPCTBEHHbBIN OPI'AH, OTBETCTBEHHBIH 34
COTPYIHUYECTBO MEXXIY MEKIYHAPOIHBIM CYOM U I'PY3UEH

Crartbs 3. HaunoHaibHbIi rocy1apcTBEHHbIH OpPraH, 0TBETCTBEHHbII 3a
COTPYAHMYECTBO Mexay MexayHapoaHbiM cyaom u I'py3ueii

1. HanmoHalbHBIM TOCYJapCTBEHHBIM OPraHOM, OTBETCTBEHHBIM 3a COTPYIHHUYECTBO MEXITy Mex-
JIYHapOJIHBIM cyjaoM W ['py3ueit, sBisercs MunucrtepcTBo toctunuu I['py3um (manee OTBercT-
BEHHBII OpraH), KOTOpOe MOJy4aeT OT MEKIyHapOIHOIO Cyjaa MPOCHOBI O COTPYIHHYECTBE,
NPUHUMAET HEOOXOIUMbBIE MEphl U MCIOJIHEHHUS TPOCHO, a TaKKe KOOPIUHHPYET B Cilydae
HEOOXOIUMOCTH JIESATSIBHOCTD, OCYIIECTRBIIEMYIO KOMIIETCHTHBIMU HAIIMOHATBHBIMUA OpraHaMH B
XOJI€ MCTIOTHEHHUS TTPOCKO.

2. 15 ocymIeCTBICHHS COTPYAHUYECTBA C MeXTyHapOAHBIM CyIoM B MUHHCTEPCTBE FOCTUIINH OyeT
CO3/1aH OTJIEJN [0 COTPYAHUYECTBY ¢ MEKIyHAPOIHBIM CYIOM.

3. dns obecrnieyenus: coTpyaHuyecTBa ¢ MexxayHapoIHbIM cyJoM OTBETCTBEHHOMY OpraHy Mpeaoc-
TaBJISIOTCS CIEAYIOIIUE TTOTHOMOYUS:
a) MOJy4aTh MPOCHOBI O COTPYAHUYECTBE, UCXOAAIINE OT MeXTyHapOIHOTO Cy1a;

b) BEIHOCUTH pelIeHHE O MPUEMIIEMOCTH TaKOTO COTPYIHUYECTBA ¢ MEXIyHAapOIHBIM CYJOM; BbI-
pabarhIBaTh MPOLEAYPHl COTPYIHUYECTBA; MPH HEOOXOIUMOCTH BBIHOCHUTH MPOTECTHI B OTHO-
UIEHUH I0PUCAUKIMK MexX1yHapoIHOTO Cy1a;

C) BBIHOCUTH pEIICHUE O MPUHATHH HEOOXOAMMBIX MEp C LEJIbI0 OCYIIECTBICHUS COTPYIHUYECTBA,
a TakKe Ha3HauaTh KOHKPETHBI KOMIETEHTHBIA OpraH, Ha KOTOPBIM BO3JIaraeTcsi MCIOJHEHHE
MPOCHOBL;

d) nadopmupoBats MexayHapOIHBIN Cy/1 O pe3yiIbTaTaxX UCIIOITHEHHUS IPOCHOBL;
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€) IPOBOAUTH KOHCYJbTalMK ¢ Cy1oM IO BOIPOCaM, KacarolIMMCs TPOChObI, B TOM Clly4yae, Korja
Takas rnporeaypa npeaycmarpubaetcs CTaTyToM;

f) npu HEOOXOAMMOCTH ¥ B COOTBETCTBUH C 3aKOHOM IPHUHUMATh MEPHI [Tl HA3HAUCHHSI 3alIUTHUKA
U (MJIM) OKa3aHus APYTUX BUIOB MPABOBOM MTOMOIIIH;

g) IPUHUMATh peIIeHHe O Nepeaaye MpeciIeyeMoro JIuia MexIyHapoHOMY CYAY;

h) ma ocHoBanuu crarbu 70(4)(b) Craryra mepemaBaTh Mpocb0y O cyaeOHOM TpecielOoBaHHH,
MOJIy4eHHYI0 0T MEeXIyHapOIHOTO Cy/a, B COOTBETCTBYIOIINN KOMIIETEHTHBIN OpraH BIacTH;

1) BBIHOCUTH pELIeHHE MO MpockOe MexITyHapoJHOTo cyla ¢ IeIbl0 MCIONHEHHS MPUroBopa O
JMIICHUU CBOOOJBI HA TEPPUTOpUU ['py3uu, MPHUHATHS OCYKICHHOTO JIMIAa W B3BICKAHUS
mrpada 1 (W) HHOTO BO3MELEHUS APYTHX PAacXo/10B, TpeOyeMbIx MeKIyHapOoIHbBIM CYA0M;

j) B memsx 0e30TiIaraTelbHOTO TMPHHATUS Mep, YKa3aHHBIX B IPOChOE, ompenenats (opMbl U
YCJIOBHSI €€ UCTIOTHEHUS,;

k) mepemaBath MexayHapogHOMY cyay OT WMeHHM ['py3um noKa3aTenbCTBa M HMH(OPMAIHMIO,
coOpaHHBIE TPY3WHCKHMMH OpTraHaMH BJIACTH, €CIIM 3TO IMO3BOJUT MEXIyHapOIHOMY CyIy
HayvaTh MPOLEAYPY MPECIeIOBAHNUS;

1) oGpamaThesi ¢ mpockOOi 0 BO3MEIICHUN PACX0/I0B, CBA3AHHBIX C MCIIOJIHEHUEM TIPOCHOBI, TIOCTY-
nuBIIeH 0T MeXIyHapoaHOTO Cy/la, KOTla Takoe Bo3MeIleHne mpeaycmarpuBaercss CTaTyToMm;

m) BBITIOJIHATH Apyrue GpyHKIHH, TpeaycMoTpeHHble CTaTyTOM U HACTOSIIMM 3aKOHOM.

Cratbs 4. O0s13aTe/1bCTBA OPraHOB BJIACTH B OTHOIIEHUHU BBINOJHEHUS MPOCHO,
uexoasmmux oT MexkIyHaApOaIHOro cyaa

OTBeTCTBEHHBI OpraH M KOMIIETEHTHbIE OpraHbl BJIACTH, MOJYYHUBIIHE MPOCHOY, HCXOMAIIYIO OT
Mex1yHapOIHOTO CyJa, JOJKHBI BBIMOJIHUTE 3TY MPOCKOY B CPOKH, MpeaycMoTpeHHble CTaTyToM U
IPY3UHCKHM 3aKOHOJIaTEIbCTBOM.

Cratbs 5. Koncyabranuu ¢ MeskayHapOAHBIM Cy10M

B cootBercTtBHM co CtaryToM OTBETCTBEHHBIN OpraH UMEET OJTHOMOYHUS MPOBOJAUTHh KOHCYILTAIIUHU C
MexIyHapOIHBIM CYJIOM TI0 BOIpOCaM, KacaromuMcs npockObl. KoHcynmprammu ¢ MexxayHapoaHbpIM
CYJIOM HOCSIT 00sI3aTeNIbHBIN XapaKTep, €CIIH BBHITIOTHEHHE MTPOCHOBI:

a) MPOTHBOPEYUT OCHOBOIMOJATAIOIIMM TPABOBBIM MPHHIUIAM T'OCYapCTBa, KaK YKa3bIBaeTCS B
ctatbe 93(3) CratyTta;

b) 3arparuBaet HHTEpPECHI HAITMOHAIBHON 0€301TaCHOCTH;

C) MPEemSATCTBYeT BEIyIIEMYCsl pacCieOBAHHMIO WM CyAeOHOMY TIIpPECcieOBAaHHIO MO ey,
OTJINYHOMY OT JIeJIa, K KOTOPOMY OTHOCHTCS ITPOCH0a;

d) Hapymaet rocy1apcTBEHHBIN WM JUIJIOMATHYECKHI UMMYHHTET.

TJIABA 111
IOPUCHUKIHUA MEXKJTYHAPOIHOI'O CY/IA
Crarb 6. OnpeneeHue IOPUCANKINY U OCTIAPUBAHNE IOPUCAUKIIMU

1. MexayHapoaHbIil cyJ] o0nagaeT IOPUCAUKLIKEH B OTHOIICHUU MPECTYIUIEHUWH, COBEPIIEHHBIX Ha
TeppuTOopuM ['py3un M MOANAAAOMUX MO IPEIMETHYIO IOPUCIUKINI0 MexayHapoaHOTO Cyna B
cooTtBeTcTBUM co CtatyToM. Eciin MexayHapoaHblid Cysl cCUMTaeT, yTo 00Ja/1aeT I0pUCIUKINEH B
OTHOIICHUHU KaKOTO-TO KOHKPETHOTO MPaBOHAPYIICHHS, TIOCe KOHCYJIbTAIIMH C BEAYIIUMHU Cye0-
HOE pacclieloBaHHE OpraHaMu, OINpe/lelIeHHbIMU B YTOJOBHO-IIpOIecCyalbHOM Kojiekce I'pysun,
OTBETCTBEHHBIH OpraH MOXET MPUHATh K PACCMOTPEHHIO MPOCKOYy MeXIyHapoaHOro cyna WiIu
BBIHECTH IPOTECT B OTHOIICHUH IOPUCAUKINK MeXTyHAapOJIHOTO CyAa B COOTBETCTBHH CO CTaThel
19 Craryra.
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2. B Tom ciydae, ecau OTBETCTBEHHBIN OpraH HE OCMAapUBaET IOPUCAUKINIO MEXTyHapOHOTO Cy/a
WIHM TI0CJE€ U3YyYEHUs JeNNa MPUXOAUT K BBIBOAY, YTO OHO BXOAMT B €ro KOMIIETEHIUIO, Mex-
JYHapOJHOMY CyJy HNEpeNaroTcsi Bce Marepualibpl M0 JaHHOMY aeny. HampaBnenue marepuasnos
MexnyHapoIHOMY Cyly O3Ha4yaeT MpPEeKpalleHHe BEIYLIErocss KOMIIETEHTHBIM OpPraHOM MpPOM3-
BOJICTBA 11O JIENY.

3. PemieHue 0 BEIHECEHUH MTPOTECTA B OTHOLICHUH FOPUCIUKIIMN MEKTyHApOTHOTO Cy/1a HE TOJIJICIKUT
007KaJIOBAHUIO.

Cratbs 7. llepenaua MexxayHapoaHOMY Cy1y 10Ka3aTeJbCTB U CBeleHU I

1. OTBeTCTBEHHBI OpraH MMeeT MpaBo MepenaBaTh MeXIyHapoIHOMY Cyay J0Ka3aTelbCTBAa U CBE-
JIEHUs1, COOpaHHBIE B XOJIE CIENCTBUS TPY3UHCKUMHU BJIACTSAMH, OCYIIECTBISIONIMMH pa3Ouparense-
TBO, €CJIM 3TH JIOKA3aTeIbCTBA U CBEACHUS MO3BOJSAIOT MeX1yHapoJHOMY Cyay HauaTh YTrOJIOBHOE
IIPECIIE0BAHUE WU COACHCTBYIOT IPOBEACHHIO PACCIICOBAHNS.

Cratb 8. Ilepenaua curyanuu

1. B cootBerctBum co crateedt 14 Craryta mo xoparaiictBy | 'eHepanpHOro mpokypopa ['pysuu
OTBeTCTBEHHBIN OpraH NPUHUMAET PELICHUE O Tepeiade CuTyanu MexxayHapoIHOMY Cy Ly JUIS ee
paccMOTpeHus, KOTAa €CTh OCHOBAHHSI CYMTATh, YTO COBEPIICHO MPECTYIUICHHE, TOIAAI0Iee 110/
ropucauknuo Cyna.

2. OTBETCTBEHHBII OpraH He3aMeTUTEIILHO HampaBisieT MeXIyHapOIHOMY CYAy COOTBETCTBYIOIIYIO
npock0y.

TJIABA IV
IIPOCHBBI, UCXOLALLNUE OT MEK/[YHAPO/ITHOI'O CV]/IA
Cratbs 9. @opma npocs0 MekIyHAPOAHOTO CY/1a U YCJI0BHUS PUHATHA UX K PACCMOTPEHHUIO

1. ITpockOBI MexXayHAPOIHOTO Cy/ia TOJKHBI TiepeaaBaThcsi OTBETCTBEHHOMY OpraHy B MHChbMEHHOMN
dhopme.

2. IlonoOHble MPOCHOBI U NMpUIAraeéMble K HUM MaTepUabl JOJIKHBI ObITh I€PEBEJCHBI HA TPY3UHCKUIM
S3bIK WIM K HUM JIOJDKEH NPHIAraThCsl 3aBEPEHHBIN JJOJDKHBIM 00pa3oM IepeBOj Ha IPy3UHCKHHA
A3BIK.

3. Ilpocbba o0 po3bICKe, apecTe WM MPUHATHH APYTUX HEOTIOKHBIX MEP MOXET MepeaaBaThCs yepes
MexayHapoJHyl0 OpraHu3alMio yroioBHOH momummu (MHTepmona) wim ApYyrHMH criocodamu,
npeaycMoTpeHHbIMH CTaTyTOM, IMpH 3TOM OHAa JOJDKHA OBITh MOATBEPXKICHA IO OOBIYHBIM
KaHajaM.

4. Ecnu OTBETCTBEHHBIM OpPraH CYMTAET, YTO Mpockbda MexXayHapoTHOTO Cy/ia He COCTaBJIeHa HaJ|Ie-
KaruM 00pa3oM U (MJIM) OH HE MOXKET IPUHSATH €€ K PaCCMOTPEHUIO, B COOTBETCTBHU cO CTaTyToM
OTBeTCTBEHHBIN OpraH He3aMmeIUTEeIbHO UHOopMHUpYeT 00 3ToM MeXIyHapoaHbIl Cyl ¢ yKa3a-
HUEM MOTHBOB TaKOT0 pelleHusi U 6e30TiaraTesIbHO MPOBOAUT KOHCYIbTALUU ¢ MexXTyHapOIHBIM
CYJIOM.

5. Ecnmn OTBETCTBEHHBIH OpraH CUYMTAET, YTO Ipoch0a MexayHapoJHOIro cyla HempuemyieMa HIn
OTKa3bIBAeTCs HCIOJHATH €ro NMpockOy, OH JODKEH He3aMeIIMTENbHO MH(POPMHPOBATH 00 3TOM
MesxayHapoaHbIil Cyl, yKa3aB MOTHBBI IIPUHATUS TAaKoro pemeHwus. [Ipeskae yeM OKOHYATEIBHO
OTKa3aTb B BBINOJHEHUM NPOChObl, OTBETCTBEHHBII OpraH JOJDKEH MPOBECTH KOHCYJIbTAllUU C
MexyHapOIHBIM CYAOM.

Crartbs 10. Conepxxkanne npocs0b1 MexIyHAPOIHOTO CyAa

1. ITpocwba, ucxomsamas oT MeXIyHapOIHOTO Cyia, TOJKHA OTBEYATh OMPECIICHHBIM TPEOOBAHUSM,
KacarolUMCs MPUHATHS HEOOXOIUMBIX TPOIECCYATBHBIX HOPM, MPEAYCMOTPEHHBIX CTaTyTOM.
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2. Ilpocb0a 10mKHA BKIIIOYATh:
a. HOAPOOHOE OIMCAaHHE OCHOBHBIX OOCTOSATENIBCTB JIeNia M €r0 MPaBOBYIO KBaIH(HUKALINIO;

b. MoapoOHYIO U MOTHYI0 HH(OPMAIIHIO O JIUIAX, TOABEPTaIOINXCS YTOJIOBHOMY IPECIIEI0BaHHUIO,
a TaKKe MOJNHYI HMH(MOpMAIMIO O JHIAX, MECTax W MpPeIMeTaxX, PO3bICK, YCTaHOBIICHHE
JUYHOCTH U OTNpeJIeNICHHEe KOTOPHIX HEOOXOAUMBI ISl HCTIOTHEHHS IPOCHOBI;

C. IOJpOOHOE OMHCaHUE TpPeaMeTa MPOCHOBI W MPOILELYp, KOTOpPble HEOOXOAMMO BBITIOJHHUTH, a
TaKXe 3aNpalIMBaEMON TOMOIIIH.

3. Ecnu mpocs6a HE COOTBETCTBYET TPEOOBAHUSAM, N3JI0KEHHBIM B MyHKTaX 1 U 2 HaCTOAIIEH CTaThH,
OTBETCTBEHHBII OpraH MOKET 00paTUThCs K MEKIyHApOIHOMY CYIy C IPOCHOOW JTMKBUAMPOBATH
3TH HECOOTBETCTBUSI.

Cratps 11. PaccmoTpeHne U MCIIOJIHEHHE IPOCHOBI

1. OTBeTCTBEHHBI OpraH paccMaTpuUBaeT MOIYYEHHYIO NpochOy, Ha3HAYaeT KOMIIETEHTHBII
TOCYJapCTBEHHBI OpraH, KOTOPBIH OyleT ee UCIIONHATh, U ONpPEeeNsieT, Kakue Mepbl MOTYT OBbITh
MPUHATHI B paMKax COTpyAHUYECTBA ¢ MeXTyHAPOIHBIM CyIOM.

2. Ecim HeMmelUIeHHOE HCIOJHEHHE MpOChObI IOMEIIAaeT BEAYLIEMYCS pPACCIEJOBAaHUIO WIN
CyJeOHOMY IpecieIOBaHUIO IO JIeNly, OTJIIMYHOMY OT Jejla, K KOTOPOMY OTHOCHTCS Ipoch0a, B
COOTBETCTBHHM cO cTarbel 94 Craryra OTBETCTBEHHBII OpraH MOKET OTCPOUYUTH UCIIOJIHEHUE ITOU
npocbObl Ha CPOK, cornacoBaHHbli ¢ CyaoM. DTa OTCpoYKa HE JOJDKHA MPEBBIIIATH MPETyCMOT-
PEHHBI YTOJOBHO-TIPOIIECCYATBHBIM KOJEKCOM [py3un CpoK, HEOOXOMUMBIA IUIS 3aBEPIICHHS
COOTBETCTBYIOLIETO PACCIIENOBAHMS.

3. Tlocne paccmotpenusi mpockObl OTBETCTBEHHBIN OpraH pemaer, OyAeT JU OH COTPyIHUYATh C
MexayHapOIHBIM CYZOM, U TI0 KAKUM BOIPOCaM Oy/Ie€T OCYIIECTBISTHCS 3TO COTPYIHUYECTBO.

4. OTBETCTBEHHBI OpraH WM (M) KOMIIETEHTHBI OpraH, KOTOPOMY IOPYY€HO HUCHOJHSATH MPOCKOY,
HalpaBUT pPELICHUE O MPUHATHH MPOCHOBbl K HMCIOIHEHUIO JIMIIAM, KOTOPHIE B COOTBETCTBUU C
HaCTOSIIUM 3aKOHOM MMEIOT IIPAaBO OCHOPHUTH €€ U KOTOPBIE MPOXKUBAIOT U OCYLIECTBISIOT CBOIO
JesITeNbHOCTh Ha Tepputopun [ py3un.

Crarpd 12. 3amura HAUOHAJILHOMH 0€30MACHOCTH

1. Ecin y OTBETCTBEHHOTO OpraHa €CTh BECKUE OCHOBAHUSI CYMTATh, YTO HCIIOTHEHHUE TIPOCHOBI MOXKET
HaHeCTH yuiep0d MHTepecaM HalMOHANbHOW Oe3omacHocTh ['py3uu, OH He3aMeUIUTENbHO HH)OP-
mupyer 00 3Tom CoBer 6e30nmacHOCTH ['py3ur U MpUHUMAET MEPBI ISl PELICHUsT 3TOrO BOIIPOca €
MexyHapoaHBIM Cy/IOM B COOTBETCTBUU CO cTaTher 72 CraryTa.

2. B atom ciryuae CoBet 6e30macHOCTH ['py3un MOXKET NPUHATH PEIICHUE O TOM, YTOOBI PHOCTAHOBUTD
OCYIIECTBIICHHE MEP, HAIIPABJICHHBIX HA UCTIOJIHEHUE MTPOCHOBI MeXIyHapOaHOTO CyAa.

3. Tlo mpemnoxenuto CoBera OezomacHocTH ['py3un OTBETCTBEHHBI OpraH MOMKET OTKa3aThCs
UCTOJNHATh MPOCHOYy O COTPYJHHYECTBE, MCXOIAIIYI0 OT MEXIYHapOJHOTO Cy/Aa, €CIIU TaKoe
COTPYJIHUYECTBO MOKET HAHECTH yIepO HHTepecaM HallMOHAJIbHOW 0€30MacHOCTH.

Cratbs 13. Bonpocskl, cBAI3aHHbIE ¢ HIMMYHUTETOM

Eciu npocsba, ucxomsamas or Cyzaa, cBsi3aHa € OCYIIECTBICHHEM YTOJIOBHOTO IIPECIEIOBAHUS JIMIL,
KOTOpBbIE TI0JIb3YIOTCS IMMYHHUTETOM B COOTBETCTBUM C IPY3UHCKUM 3aKOHOAATENBCTBOM, OTBETCTBEHHBIH
OpraH HU3BEILACT KOMIICTCHTHBIM IOCYJapCTBEHHBI OpraH O HAIWYUMM OCHOBAaHWW JJIsI YTOJIOBHOIO
[IPECIICIOBAHUS JAHHBIX JIMIl M OKa3bIBAcT COACHCTBUE IIPU IPOBEICHUM JCHUCTBHUM, OTHOCAIIMXCSA K
UMMYHHTETY, B COOTBETCTBUU ¢ KOHCTUTYIMEN 1 IpyTUMH 3aKOHOJATENIbHBIMY akTaMu [ py3un.

Crartbs 14. IIpegocraBiieHue 3aMHTEPECOBAHHBIM JMIAM MATEPHAJIOB JeJia
1. TTo pemennto OTBETCTBEHHOIO OpraHa JIMIO, B OTHOIIEHUH KOTOPOTo IOCTyIaeT npockdba Mexmy-

HapOJHOIO JIMIA, UMEET IIPABO MOJIYUYUTh B CBOE PACIIOPSIKEHUE MATEPHAIIBI JIEIIa.
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2. IlpaBo, 0 KOTOpPOM HIET pedb B MyHKTE | HACTOSIIEH CTaTbu, MOXET OBITh OIPAaHHYEHO B
CIIEYIOIINX CIy4asx:

a) B MHTEpecax pacCMOTPEeHHs Jiesia B MeXTyHapOIHOM CY/I€;

b) ecnu Ui 3TOTO UMEIOTCS CePhEe3HBIE OCHOBAHMS MPABOTO XapaKTepa, Ha KOTOPHIE CChUIACTCS
MexnyHapoaHslil Cy;

C) eci HeoOX0IMMO Oe30TIaraTeIbHO IPUHATH COOTBETCTBYIONUE MEPHI,
d) B nenax coxpaneHus: KOHPUIEHINAIBHOCTH HH(POPMALUH.

Crarbs 15. IIpocboa, ucxoasamas ot I'py3un

1. Ecau umeroTcss OCHOBAaHUS CUMTATh, YTO COBEPILEHO MPECTYILICHUE, MOANAAA0NIee MO0 IOPUCIHK-
M0 MeXayHapoJHOTrO CyJa, ToCyJlapCTBEHHbIE OpraHbl BJIACTH, OCYLIECTBIISIONIUE CyaeOHOe
npecieloBaHNe, UMEIOT MpaBO HAIPaBUTh NMPOCBOY O COTpyIHHUYECTBE B MEXIyHapOAHBIH CyJl
4epes nocpeacTso OTBETCTBEHHOIO OpraHa.

2. Ilpocwba, nHanpaBnsgemas B Cya KOMIETEHTHBIM OpPraHOM OT MMEHH [ 'py3uu, JOIDKHA OTBEYaTh
TpeOOBaHUAM, IPEAYCMOTPEHHBIM CTaTyTOM U HACTOSIIIIUM 3aKOHOM.

Crarb 16. Bo3menieHnue pacxo0B, CBA3aHHBIX C BHINOJHEHHEM MPOCHO

MeskayHapoaHOro cyaa

1. Kax mpaBmio, mpockObl MeXIyHapOJTHOTO Cylia BBITIONHSIOTCS Oe3Bo3Me3nHO. VckimrodeHune
COCTaBJISIFOT PaCXOJIbl, CBSI3aHHBIE C:

a) MPOEe3/I0M U 3allIUTON CBUIETENEH U HKCIIEPTOB WIM BPEMEHHON Nepeaayeil Jull, coaepxKamuxcs
MO/ CTpaXeH;

b) YCTHBIM U TIUCBMCHHBIM IIEPEBOJOM, COCTABJIICHUEM CTCHOI'PAMM;

C) MPOE370M M MPOKUBAHUEM CYJIeH, IPOKYpopa, 3aMECTUTENEH MPOKypopa, CeKpeTapsi, 3aMeCTH-
TeJel cekpeTapsi U (MJIH) APYTHX COTPYIHUKOB OpraHoB MeXIyHapOIHOTO Cya;

d) moaroroBko# 3akIr04eHUs Cy1eOHOM SKCIepTH3Hl, 3anpolieHHoi CynoMm;
€) IIepeBO3KOM JIMIIA, TTOUIEXKAILETro repefade MexyHapoHOMY CYAy;

f) a Taxke Mr00BIE HEMIPEBUIEHHBIE PACXOABI, KOTOPHIE MOTYT MOBJIEYb 32 COO0M KOHCYJIbTALIUHU C
MexayHapoIHBIM CYI0M 10 BOIPOCY BBIIOJTHEHUS MPOCHOBI;

g) HCITOJIHCHHUEM ITOCTAHOBJICHU A MC)KI[yHapOI[HOF O Cyna.

2. Pacxonpl, ykazaHHbIe B yHKTe 1 HacTosel craTby, OyAyT BO3MEIIAaThCsl MexXIyHapOaHbIM Cy/10M
B IIOpSAKE, IpeAyCMOTpeHHOM CTaTyTOM.

3. Cynom He OyayT BO3MEWIAThCS PACXObl, CBSI3aHHBIE C MPEIOCTaBICHHEM JPYT APYTy MOMOIIN
IPY3UHCKMMHU OpraHaMH BJIACTH B XOJ1€ BRINOTHEHUs IpockOb! Cyra.

4. Pacxofpl, CBSI3aHHBIE C MCIIOJIHEHHEM ITOCTaHOBIICHHS 00 apecTe Mo xoxaTaicTBy OTBETCTBEHHOTO
opraHa, a TaK)ke pacXobl, CBI3aHHBIC C 00ECIIEYEHUEM 3aIUTHl APECTOBAHHOTO JIMIIA, TP HEOOXO-
JUMOCTH OYyAyT BO3MEIIATHCS U3 TOCYIapCTBEHHOTO OIO/IKETA.

Cratba 17. Ucnonb3oBanue Teppuropuu ['py3uu Ajsi nepeBo3KHu Juua

1) ITo mpoce6e Cyna OTBETCTBEHHBIN OpraH BbIIAET PAa3peLICHHE HA MEPEBO3KY apeCTOBAHHBIX JIUI
TpPaH3UTOM 10 TeppuTopuu ['py3umn.

2) Hukakoro paspemeHuss He TpeOyeTcs, €CiM TaKoi TpaH3uUT ocyulecTBiserca depe3 [pysuio
BO3/IYLIIHBIM TPAHCIOPTOM 0€3 MpU3eMIICHHS Ha €€ TEPPUTOPHUH.

3) B ciyuae He3ariaHuPOBAHHOTO MPU3EMIICHHS TIEPEBO3UMOE JIUIIO JOKHO OBITh B3SITO MO/ CTPAXKY
U TIEPEBEZICHO B MECTO IMPEIBAPUTEIHLHOTO 3aKitoueHusi. OTBETCTBEHHBIN OpraH 0e3 MpoMeICHHUs
oOparmtaercss B MexayHapoHbIil CyJ, 4ToObl OH INpenocTaBmil Mpock0y o TpaHsurte. Ecinu Takas
npocb0a HE MPEAOCTABISACTCS B TEUCHHE 72 4acOB C MOMEHTA 3aJepKaHus, 3a/epKaHHOE JIUIIO0
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MOJIUIEKUT OCBOOOKIeHUI0. Ecin BrocieacTBUM Takas mpock0a MmocTynaeT, 0CBOOOXKACHHOE JTUII0
MOXET CHOBA ITO/IBEPTHYTHCS aPECTY, & Ha €r0 TPAH3HUT MOKET OBITh BBIIAHO pa3pelicHHe.

4) IloctaHoBIIEHHE O BBIIaYe pa3pelICHUs Ha TPAH3UT HE MOJICKUAT 00KATTOBAHHIO.
Crartps 18. Kosummaupyomue npocsobl

1) Ecu I'py3ust momydaer ot MexXIyHapoIHOTO cyla MpockOy O Tepeaade Juia U OT KaKoro-audo
rocyJapcTBa Mpock0y O BBIAaue 3TOro ke jmia, OTBETCTBEHHBIM OpraH BBHIHOCHT PEIICHHE Ha
ocHoBaHuu cratbu 90 CrartyTa.

2) Ecnu I'py3us nmomydaer oT MeXayHapoIHOTO Cyla U OT KaKoTro-THOO TOCyAapcTBa MICHTUYHBIC
MpockOBl O TMOMOIIM, HE CBS3aHHbIE C Mepenavyei M Bblaayed Jmna, OTBETCTBEHHBIM OpraH
BBIHOCHUT pelleHne Ha OCHOBaHMM YacTu 9 crathu 93 CraryTa.

3) Ecim B ciaydae NOCTYIUIEHHS KOJUIMAUPYHOIIMX Mpoch0 OTBETCTBEHHBIH OpraH OTJIaeT
IpeArnouTeHre Mpoch0e 3ampalldBaIOLIEr0 IOCyJapcTBa, OH HE3aMEIIUTEIbHO YBEAOMIIAET 00
3TOM MeXTyHapOJHBIH CY.

Crartpa 19. Komnencanun

1. ITonoxxeHus: rpy3MHCKOTO 3aKOHOJIATEIbCTBA, KACAOUIMECs BBIIUIATHI KOMIICHCAIIUI 32 HE3aKOHHOE
COJIEp/KaHue MOJ CTpaKeW MM MHOE HE3aKOHHOE JIEHCTBUE, PUMEHSIOTCS TOJIBKO B TOM ClIydae,
€CJIM Ha TeppuTopuu I'py3uH B OTHOIIEHHUH IPECIETYEMOrO JIMIA TPUHUMAINCh NIPOLIECCYaTIbHBIE
MEpBI B COOTBETCTBUH € HACTOALINM 3aKOHOM I10 pockde MexayHapo HOro cyaa.

2. CYMMa KOMIICHCAllM MOXCT OBLITH YMCHBIICHA MJIM B BBIIIJIATC €€ MOXKCT OBLITH OTKa3aHo, €CJIH
pacciICA0OBaAaHUC WJIM IIOMCHICHHUC IO CTpaXy ObLTH MMPOU3BCACHBI 110 BUHEC IIPECICAYCMOTO JIMIa
(HOJ'IHOCTBIO nin qaCTI/ILIHO) WJIA €CJIM OHO YMBIIIJICHHO MPEIATCTBOBAJIO IMTPOMU3BOJACTBY J€jIa 0o
3aTAruBajio €ro.

3. prsml HEC NPOU3ZBOAUT BBIIJIATBI KOMIICHCALIMK 3a HC3aKOHHOC 3aACPIKAHHEC, COACPKAHUC II0J
CTpa)KefI WJIN HWHOC HE3aKOHHOC ﬂeﬁCTBHe, €CJIIn B COOTBCTCTBHH CO CTaTYTOM KOMIICHCal s
JOJI’)KHAa BBIIIJIaYHNBATHCA MC)KIIYHapOI[HI)IM CyaoM WIH €CJIN HOCJ’ICI{HI/Iﬁ IMPUHUMACT PCUICHUC
O0TKa3aTh B BBIIJIATC KOMIICHCAIIUH.

ITTABAV
ITIEPEJIAY9A4 JINLA MEK/IVHAPO/THOMY CYQY
Cratps 20. IIpaBoBbIe 0CHOBBI IEpeaaYH

1. JIuo mepenaercs MexayHapoIHOMY CyaIy, €CIH U3 MPOCHOBI U MOJIKPEIIIOMNX €€ MaTepHajoB
SBCTBYET, YTO COBEPLICHHOE MM IPaBOHApPYIIECHUE NOANAAAET MOJ IOPUCIAMKIMIO MexayHapon-
HOTO cyza.

2. Ecin MexayHapoaHblii CyJl paccMaTpuBaeT MPOTECT B OTHOUIEHMHM CBOEH IOPUCAMKIMU B
COOTBETCTBHHM €O cTaThsiMH 17-19 CraryTta, OTBETCTBEHHBII OpraH MOXKET OTJIOXKHUTH BBIIOJIHEHHUE
pockObl A0 npuHATUSA Cy0M pelIeHHs.

3. Ecniu MexnyHapoaHomy cyay nepenaercs rpaxxaanut [ py3uu, OTBETCTBEHHBIM opran oOpainaercs
B CyJ ¢ mpock00ii BEpHYTh 3TO JUIO B [ py3uio N0 OKOHYAHUH MTPOU3BO/ICTBA.

Cratbs 21. Conepxxanne npocb0bl U MOAKPEIVISIOIINX €€ MATePUAJIoOB

1. IIpocb0ba 0 MpOM3BOJACTBE apecTa W Iepenaye JiMla, opJep Ha apecT KOTOpOoro BblIaH MexayHa-
POIIHBIM CYyJIOM, COJICPKHUT:

b) nHpopMaIuio, HEOOXOIUMYIO JJISl YCTAHOBIICHHUS JIMYHOCTH 3TOTO JIMIA, U HH()OPMAIHIO OTHO-
CUTEJIHO €r0 BEPOATHOTO HaXOXKACHHUS;
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C) KOIIMIO OpZiepa Ha apecT;
d) marepuanbl, nu3nararomme MOTHBEI apecTa.

. B orHomeHnu nmia, Npu3HAHHOTO BUHOBHBIM, IIpochk0a 00 apecTe M mepejraye JODKHA TaKxke

coepKaTh:

a) KOIHIO CyJIeOHOTO PEILICHHUS;

b) B cirydae BBIHECCHHUS IIPUTOBOPA B BUJIE JIMIICHHS CBOOOIBI — HHPOPMAIIHIO O TOM, KaKOW CPOK
HaKa3aHUA YK€ OTOBIT M KAKOH CPOK €IIe OCTAeTCS OTOBITh.

K HpOCB6e JOJDKHO IpuiiaratbCsa HM3JI0OKCHHUC OCHOBHBIX 00CTOSATEILCTB Jcjia, ITO3BOJJAIOLICC
OLICHUTDH ACAHUA C HpaBOBOfI TOYKH 3PCHUA.

Cratbsa 22. HpOCBﬁa 0 PO3BICKE U apecTe JIUa; COXPAaHHOCTb A0Ka3aTe/JILCTB

1.

[Ipockba 0 po3bicke M apecTe Jula, 0 nepegaye KOTOporo XoAaraicTByer MexayHapoAaHbId CY/I,
COJICPIKHUT:

a) TOYHYI0 WH(OPMAIMIO C OMHCAHWEM Pa3bICKMBAEMOTO JIMIIA, & TakKe WHPOPMAIMIO OTHOCH-
TEITFHO €T0 BEPOSITHOTO MECTOHAX 0K ICHHS;

b) kpaTKoe H3I0XKEHHE OOCTOATENBCTB JIENa, & TAK)XKE 10 BO3MOXKHOCTH MH(POPMAIIUIO O BpEMEHU U
MECTE COBEPILICHUS [IPaBOHAPYILIEHHUS;

C) 3as4BJICHUC O HAJIUMYHUH OpACpa Ha apeCT HIIU Cy,[[e6HOFO peIICHUA 00 OCYXJICHHU pPa3bICKU-
BacMoOro jauna,

d) 3asBrieHUE O TOM, UTO MPOCHOa O TIepeade Pa3bICKUBAEMOTO JIMIa OyIeT MpeCTaBIeHa TI03IHEE.

. [IpunsaB npoceOy k ucnomHennto, OTBETCTBEHHBIN oprad oOparaercs K ['eHepaibHOMY TPOKYpOpY

I'py3un, KOTOpBINE B COOTBETCTBHM C MPOLEIYPOU, MPELYCMOTPEHHON 3aKOHOM, PACTIOPSKAETCS
HPUCTYIHUTD K PO3BICKY, aPECTy U OOBICKY Pa3bICKUBAEMOTO JIHIIA.

. Bo Bpems 3amep:kaHMs HM3BIMAIOTCS M COXPAHSIOTCSA B YCTAHOBJIIEHHOM IOPSIKE BEIU, KOTOPbHIE

MOTYT CIYXHUTb JOKa3aTeJIbCTBAMU B paMKaX pacciel0BaHus, HA4aToro Mexx1yHapoJHbIM CYJIOM.

O HaJo)XeHMM apecTa WINM BbIEMKE J0Ka3aTelbcTB HHpopmupyercss OTBETCTBEHHBIM Opras,
KOTOpBIM B CBOIO Ouepeib He3aMeUIMTeIbHO HMHPOpMUpYyeT 00 3ToM MexIyHapoaHbIl cya U
npeniaraer Cyny 6e30TiIaraTenbHO HallPpaBUTh €My IIPOCKOY O mepezade.

Cratbs 23. ApecT Juua AJsi ero nocJjeaymwiinei neperadu

1.

[To naunmaruse OTBeTCTBEHHOr0 opraHa I'eHepanbHbIM Npokypop ['py3un B TeueHue 48 4acoB c
MOMEHTa 3aJiepXKaHus Jia HarpasiseT B [lamaTty o yromoBHeiM fenam BepxoBHoro cyna I'py3un
npocb0y 0 BbIIade Op/iepa Ha apecT JIMIA C HEIBI0 ero MocieRyonei nepeaadn MexyHapoaHoOMy
cyny. Pemenue o Beijaue wim HeBbIIa4e TAKOTO Opjepa MpUHUMaeTcs BepxoBHbIM cynom ['py3un
B TeueHue cienyromux 24 gacos. Ecnu 3a 310 Bpems BepxoBHomy cyny ['py3uu He ymaercs mpu-
HSTh COOTBETCTBYIOILIEE PELICHHUE, 3aAePKAaHHOE JIULO MOJUIEKUT HEMEIJICHHOMY OCBOOOXKIECHUIO
U3-TIOJT CTPAXKH.

2. Opaep Ha apecT COJIEPIKUT:

a) I/IH(i)OpMaHI/IIO OTHOCHUTCJIIbHO pa3I)ICKI/IBaCMOFO JIM1a 1 J€IHUU UJIn HerI/IHHTI/II/I Mep, B KOTOpOM
OHO OOBHMHSETCH,

b) uHpoOpMalMIO, YKa3bIBAIOLIYI0 Ha TO, YTO OT MeXAyHapOAHOrO Cyjaa MOCTyHWiIa Mmpocbda o
nepeaaye JaHHOTO JIMLA;

¢) UHPOPMAIUIO O TOM, YTO JIUIO0 UMEET MpaBo ocnapuBath pemeHne Cyna u OCyIIeCTBISATh CBOE
IIPABO Ha 3aILHUTY.

Ecnu rpy3uHCKOE YTrojJOBHO-IPOLECCYANbHOE 3aKOHOAATEIbCTBO 3allpPEIIaeT apecT pPa3bICKH-
BaeMoro Jjuna, OTBETCTBEHHBIH OpraH MOXET, MOCie KOHCYJIbTalui ¢ MeXIyHapOIHBIM CYIOM,
NpeIoKUTh | eHepaibHOMY TpOKypopy [py3um u30paThb B OTHOIICHHH DPAa3bICKUBAEMOTO JIHIA
HHYIO MEpy MpeceyeHUs], YeM apecT.

150



3AKOH I'PY3HH

5.

[Ipu BbImaue opaepa Ha apecT HAJICKUT YIOCTOBEPUTHCS, UYTO APECTOBAHHOE JIUIO SIBIISETCS
MMEHHO TEM JIUIIOM, O KOTOPOM TOBOPHUTCS B IPOCHOE, MOCTYNUBIIEH 0T MeXTyHapoJHOTO CyAa.
Jlo apecTOBaHHOTO JIMIIA TOBOASTCS OCHOBaHMA €ro Inepenadn MexayHapoIHOMY CyAy W oOmime
CBEICHMS O CBSI3aHHBIX C HEH IMpoueccyaabHbIX Mepax. OHO Oy/eT MoABEprHyTO JOMPOCY € LEIBI0
MIOJTyYEeHHUsI TaHHBIX O HEM. ApPEeCTOBaHHOTO CIIeAyeT MPOMH()OPMUPOBATH O €ro MpaBe Ha 3aIluTy.

[Moanesxaiee nepenaye JIUIO UMEET MPABO OMPOTECTOBATH Op/Iep Ha apecT B [lanare 1mo yrojioBHBIM
nenam BepxoBHoro cyna ['py3uu B TeueHHe IMATH JTHEH ¢ MOMEHTA TOIyYeHUs] KOIUHU OpjAepa Ha
apecr.

Crartbs 24. ConepxxaHue Noj CTpasKeil ¢ HeJbI0 Nepeaadyu

1.
2.

.HI/ILIO, noayicxKamee nepeaadyc, COACPIKUTCA MO CTp&)KCﬁ B TCUCHUC BCCTO II€pUOJa IICpeaadn.

[Ipu HaNM4YMKM BECKUX OCHOBAHMI IpecienyeMoe JTUI0 MOXKET B Jt00oe Bpems noaath B [lamary mo
YTOJIOBHBIM JieJlaM BepXoBHOTO CyJa XO[aTaiicTBO O BPEMEHHOM ocBOOOxaAeHuU. [Ipexnae dem
BBIHECTH PEIICHUE 10 ATOMY Bompocy, OTBETCTBEHHBIN OpraH He3aMeITUTeNIbHO HHPOopMUpyeT 00
3TOoM MeXTyHapOAHBIN CY/I.

Ecnmm nuno, nmoanexamiee mnepemade 1Mo mpocbde MeXIyHapoaHOTO CyJa, HAXOAWUTCS IOJ
MpeIBapUTENbHBIM apecTOM WM OTOBIBAET HAaKa3aHWE B HMCIPABUTEILHOM YUYPEXKICHUH, OHO HE
MOJKET OBITh OCBOOOKACHO WIIM BBIBE3CHO ¢ TeppuTopuu ['py3un 0e3 mpenBapuTeIbHOTO COTIacHs
OtBercTBeHHOTO Oprana. Corinacue OTBETCTBEHHOTO OpraHa He0OXOAMMO TaKXe JIIsl TOTO, YTOOBI
CMSTYUTH YCIIOBUS COJIEPKaHUsl 3TOrO JIMLA IMOJ CTpaked, MPelIOCTaBUTh €My IPaBO MOCEIICHUs
WJIH TIPOBEPSATH €r0 MEPENHCKY.

Cratbs 25. OxkoHYaHHe CPOKA COJeP:KAHUA MO CTPaKeil

1.

4.

JIuto, apecToBaHHOE Ha OCHOBaHMHU CTaThbU 92, OyneT 0CBOOOKICHO M3-T10/] CTPAXH, €CIIU MPOockda
MexyHapoIHOTO CyJa U MOJKPEIUIoNre ee MaTepuanbsl He OyayT nepeaansl OTBETCTBEHHOMY
oprany B TeueHue 60 qHel nociie 3aepKaHusl.

. Ecnu npecnenyemoe U0 COACPKUTCS TMOJ CTpaXkei, CPoK, yKazaHHbIH B NMyHKTe | Hacrosuieit

CTaTbM, HAYMHAET HMCUUCIATHCA C MOMEHTA B3ATHS JIMLA IOJ CTPaxy C LEJIbI0 €ro Iepenadu
MexnyHapogHOMY Cyny.

. JIummo, ocBOOOXKIIEHHOE B COOTBETCTBUM C ITYHKTOM | HacTOSIIeH cTaThh, MOXKET OBITh CHOBA

3aJICp’KaHO U TIEp€aaHO, €CJIU B PACHOPSIKCHHUC KOMIICTCHTHBIX OPIraHOB ITOCTYHNAKOT HpOCL6a (o)
nepeaadc u noAKpCIIIAONNEe €€ MaTCpruaibl.

BOHpOCBI OCBO60)K,[[CHI/ISI Jinga u3-11oa CTpaXu MOT'yT pECrilaMCHTUPOBATHCA APYTHUMHU IMOJIOKCHUAMU
yFOHOBHO-HpOHCCC}/aHBHOFO KOJCKCa prSI/II/I, €CJIM OHH HC ITPOTUBOpPLCHAT Tpe6OBaHI/IHM CTaTYTa.

Crarba 26. [IpaBa, koTopbiMH 00J1a1a€T JNI0, MOAJIEKALLIEE TIepeaade

1.

Hpocs6a O nepcaavyc M NOAKPCINIAIOIMIUC €€ MaTCpUualibl NIPECACTABIIAIOTCA NPCCICAyEMOMY JIMIY U
€TI0 3alllMTHUKY Ha MMOHATHOM IJI HUX SA3BIKE.

. OTBeTCTBECHHBLIN OpraH 3HAKOMUT MpeCaeAyeMOC JIMIIO C MOTHBAMH, HAa OCHOBAaHUU KOTOPBIX OHO

MIOJUIEXKUT epesiade, ¥ yCIOBUAMHU YIPOILEHHOH nepeayun, a Takke HHGOPMUPYET ero o npase
a) BBIHOCUTb IIPOTECT B OTHOLICHUU IOPUCAUKIIMU MeX1yHapoqHOTO Cyaa;

b) mpuberHyTh K yciayram 3alluTHHKA, KOTOPOTO OHO CaMmoO BBIOEPET, WM e, IPU OTCYTCTBHU
TaKOBOTO, 00paTuThcss K OTBETCTBEHHOMY OpraHy C IpOChOOH Momo0paTh Ui HETO WM Hasz-
HAYUT eMy 3alIUTHHKA.

. Hpecnez[yeMoe JIMOO A0IpPAarBaCTCA € LECJIbIO IMMOJTYUYCHUA I/IHCI)OpMaL[I/II/I 0 HCM, CMY TaKKC pa3bsiC-

HAKOTCA MOTHBBI, HAa OCHOBAHHUH KOTOPBIX OHO IOJJICKHUT ICpcaaqc. 910 JMOo HUMECT IIpaBO
OpHUBECTU aprymMeHTbl IPOTHB CBOCro apcCrta U IMepcaavu. Ha stom A0IpPOCC MOXKET IPUCYT-
CTBOBATh 3AlIUTHHUK IIPCCIICAYCMOI0 JIMIIA.
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Cratbs 27. Beiiaua paspenieHus Ha nepeaavy

1.

Pa3pemienne Ha nepenady npeciaenryeMoro Juia, a TakKe IPEIMETOB M LIEHHOCTEH, U3BATBHIX U
COXPAHSAEMBIX B YCTAaHOBJIEHHOM IOpsAJIKe, 1aeT OTBETCTBEHHBII OpraH.

Ecimn nmpecnenyemoe nuuno mnu OTBETCTBEHHBIM OpraH OCHAapUBAlOT FOPUCAUKLIUI0 MexayHa-
POIHOrO Cyja, BbIJA4a pPa3pelieHHs OTKJIAJbIBAETCA /10 BbIHECEHHS MeXIyHapOJHBIM CyA0M
pelIeHus.

. Ecn TPETHC JIMIO WX IMOTCPICBUICC JTUIO, IMOCTOAHHO ITPOXHBAKOIICEC HA TCPPUTOPHU prspm,

3asBISIET O CBOMX IIpaBax HA M3bBATHICE BEIIM U IICHHOCTH, KOTOPBIE MOTYT CIYXHTb
JI0Ka3aTeIbCTBAMH, STH BEIU U IICHHOCTHU NepeatoTcss MexayHapoJHOMY Cyy TPU YCIOBUH, YTO
OH 00s13yeTcsi OeCIIaTHO BEPHYTh UX 10 OKOHYAHHUHU TPOIEcca.

Crartbs 28. UcnosiHeHue nmpochObl 0 epeaaye

1.

Pemenne o mepenaue BbinosiHseTcss O0e3 mpomemieHus. Ilo cormacoBanuio ¢ MexayHapoJHBIM
cynoM OTBETCTBEHHBINH OpraH MPUHUMAET COOTBETCTBYIOIEE PEIICHHUE.

. IlpoBens xoHCcynpTamuu ¢ MexayHapoaHBIM CynoM, OTBETCTBEHHBIH OpPraH MOXKET OTIIOKUTh

nepenady, €ciy JIMLO, MOJJISKAIIEee Mepeaade, HaXOAUTCS B 3aKIIOYEHUM WM MpecienyeTcs 3a
JpyrHe MpaBOHAPYLICHHUS.

Crartbs 29. Bpemennas nepegaua

1. B ciyuasix, mperyCMOTpEHHBIX B cTaThsix 27(2) u 28(2) nacrosimero 3akona, OTBETCTBEHHBIN OpraH

MOJKET IPUHATH PELICHHE O BPEMEHHOH mepeaaye mpecieyeMoro JIMia, eclid nociae MpoBeACHUs
KoHcynbTamii ¢ Cyzom, OyJeT onpeeneHo,

a) Ha KaKoi CpoK Jiio OyaeT nepeaano MexayHapoJHOMY CYIY;
b) 4TO 3TO JIUIO OYAET COAEPIKATHLCS MOJI CTPAKEH HA MPOTSKEHUHU BCETO TPOIIECcCa;
¢) 4TO JHII0 OyAET BO3BPAIICHO 10 OKOHYAHHUHU TIpoIiecca 1Mo nmpocbde OTBETCTBEHHOTO OpraHa.

Crarba 30. [IpyHunn cnenuaau3anuu

MexyHapOIHBIN Cya MOKET IIPECIE0BaTh, HAKA3bIBATh WM COAEPKATh MO CTPAXKEH M0, KOTOPOE
eMy Iepeaaercs, NpUHMMas BO BHHMAHHME COBOKYNHOCTb JESHHUH, KOTOpbIE BXOAAT B €ro
FOPUCAUKIIMIO.

TJIABA VI
JPYIUE @OPMbI COTPYJHUYECTBA

Crartbs 31. OCHOBHOI NPUHLIMII COTPYAHUYECTBA

1.

I'py3us corpynHudaer ¢ MexayHapOAHBIM Cy/IOM Ha OCHOBAaHUM CTaTbM 32 HACTOSALIET0 3aKOHa,
ecnu 13 mpockOb! Cy1a ¥ MOJKPETUISIONINX €€ MaTepUaIOB CIIeIyeT, YTO COOTBETCTBYIOLIEE JCSTHUE
nojnaaaer noj opucaukuuio Cyza.

Ecnmun MexayHapoaHslii CyJ pacCcMaTpuUBaeT IPOTECT B OTHOLICHWHM CBOCH IOPUCIMKLHMHA B
COOTBETCTBHH €O cTaThsiMH 17-19 Craryta, OTBETCTBEHHBIN OpraH MOXKET OTJIOXHUTH BBIIIOJIHEHHE
npochObl 10 TNPUHATHA MeXAyHapoJHBIM CyAOM pelleHus. B 3ToMm ciydae 1O perieHuro
OTBETCTBEHHOI'0 OpraHa MOr'yT IPUHUMATBLCS MEPHI IOATOTOBUTEIBHOIO XapaKTepa.

Cratbs 32. ®opMbI COTPYAHUYECTBA

K ¢opmam corpyaHudecTBa IO CMBICIY HACTOSIIEH CTaTh MOXKET OTHOCHUTHCS JIOOON mpemyc-
MOTpeHHbId CTaTyTOM M TPY3MHCKUM 3aKOHOJATEIbCTBOM MPOLIECCYANbHBIA aKT, KOTOPBII o0yieryaer
paccieoBaHUE U YTOJOBHOE IIPECIEIOBAHUE JIULI, COBEPIIUBIINX [IPABOHAPYLIEHUS, OTHOCSILUECS K
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IOPUCAUKIINE MEXIyHapOJHOTO CyAa, a TaKkkKe HAJIOKEHHE apecTa Ha JOXOJbl, MOJyuyeHHBbIC B
pe3yJbTare coBeplIeHus npaBoHapymenus. K Takum ¢popmaM coTpyHUYECTBA OTHOCSTCS:

a) YcraHoBIE€HUE TMYHOCTH JIUI] U UX MCECTOHAXOXIACHUA,

b) C6op nokaszarenbcTB, BKIIIOYAsl MOKA3aHUS 1O/ HPUCITOM, M MpPeNoCTaBlIeHHE J0Ka3aTelbCTB,
HeoOxoauMbIx Cymy, BKJIIOUasi MHEHHS SKCIIEPTOB M 3aKJIIOUCHNS,

c) Jompoc nroObIX mHI, HAXOAAIIMXCS TOJ CIIEACTBUEM WM IMOJBEPralolUXcs CyneOHOMY
MpecieI0BaHUIO;

d) IIpenocraBienne 1OKyMEHTOB, BKJIIOYasl Cy/1eOHbIC PEIICHNUS;
¢) Bpemennas nepeaaua apecTOBaHHBIX JIHII,

f) [IpoBeneHre OCMOTPOB MECT HJIM OOBEKTOB;

g) [IpoBenenue 0ObICKOB, BHIEMOK M KOH(UCKALINY;

h) IlpenocTaBieHre NPOTOKOJIOB W JOKYMEHTOB, BKJIIOUYash O(UIMAIbHBIE MPOTOKOJNBI U JOKY-
MEHTBHI;

1) 3aH_II/ITa MOTCPIICBIIUX U CBHﬂCTCHCﬁ " COXPAaHCHUC NOKA3aTCIIbCTB,

j) BolsBieHHe W apecT BBIPYYEHHBIX CPEJCTB, MMYIIECTBA U MPEIMETOB, CBA3aHHBIX C MPECTYII-
JICHUSIMH, C IIEJIbI0 UX BO3MOKHON KOH(HCKAIINH;

k) ConeiictBre 100poBOJIbHOM siBKe B Cy/I JIHII, CBUACTEICH U DKCIICPTOB;

1) TIpoBeneHne SKCryMaIui, OCMOTpa MECT U OOBEKTOB, BKJIIOUAsh BCKPHITHE W OCMOTP 3aXO0pO-
HEHU;

m) JlroOble npyrue BUABI MOMOINM, HE 3alpelleHHbIE 3aKOHOIATEeIbCTBOM [ py3uH, KOTOpHIC
o0JieryaroT paccieoBaHie M yroJIOBHOE IpeciieIoBaHHeE JIML, COBEPIIMBIINX IPAaBOHAPYIIECHUS,
OTHOCSIINECS K FOPUCAUKIMKA MeXlyHapOIHOTO CyAa.

Crartbs 33. BpeMeHHbIe Mepbl

1. B otBer Ha npock0y MexyHapoaHoro cyjaa OTBETCTBEHHBIN OpraH MOXET J1aTh PACHOPSKEHHE O
INPHUHATHM BPEMEHHBIX MEpP C LENbI0 3aIUTBl MOJABEPrarOIIUXCsS OMNACHOCTH IOPHIMYECKUX
UHTEPECOB M COXPAHEHMs JOKa3aTeIIbCTB.

2. Ecnu npomensieHre HEIOMYCTUMO, MPU HAJMYMHU COOTBETCTBYIOIIUX OCHOBaHUN OTBETCTBEHHBIN
OpraH MOXeT INPHHATH PElIeHHne 00 HCIIONB30BAaHUHM BPEMEHHBIX Mep, KaK TOJIBKO OH MOJIY4HUT
npocsOy. OH OTMEHSET 3TH Mepbl, eciu MeXIyHapOAHbI CyJ HE HampaBsieT B €ro ajpec
COOTBETCTBYIOIYIO MPOCHOY B MpeaycMoTpeHHble OTBETCTBEHHBIM OPraHOM CPOKHU.

Crartbs 34. CobsoeHue npaBuJl Npouexypbl

OOBIYHO MPOCHOBI, UCXOAAIIME 0T MeXIyHapOoJHOIO Cy/a, UCHONHAIOTCS B COOTBETCTBUU C IpaBHU-
JaMM TPOLEAYpPbI, IPEAYCMOTPEHHBIMHI I'PYy3HHCKUM 3aKOHO/JATEILCTBOM. TeM He MeHee, eciau Mex-
IYHApOJIHBIA Cya HPOCUT 00 3TOM, MOTYT COONIOJAThCA MpaBWila MPOLEAYPHI, MPETyCMOTPEHHbIE
Mex1yHapOJHBIM CYJIOM.

Cratbs 35. Ilepegaua 10Kka3aTesbCTB APYroMy rocyiapcrBy

1. MexnyHapoaHbIil cy1 MOXKeT 00paTuThesi K OTBETCTBEHHOMY OpraHy C IpOCh0OH pa3pemuTb emy
nepeaaTs ApyroMy rocyJapcTBy 10Ka3aTelbCTBA, peAcTaBlIeHHbIE [ py3uei.

2. OTBETCTBEHHBII OpraH yJIOBJIETBOPUT 3Ty NMPOChOY Ha OCHOBAHUU IOJIOKEHHM HACTOSILEH I1aBbI,
€CIIM peuyb HJAET O IPaBOHAPYIIEHUH, B OTHOLIEHWH KOTOpOro MexayHapoJHblil cyyn obnagaer
IOpUCAMKIMENd. B mpoTHBHOM ciiydae BOmpoc OyAeT pemarsCs B COOTBETCTBUH C IOJ0XKEHHSIMU
MEX/YHapOAHBIX JIOrOBOPOB I'py3uu, KacarolMXcs COTPYAHHYECTBA 110 MPABOBBIM BOIpOCaM, U
VYTro10BHO-IIpOLIECCYANIBHOTO KoJieKkca I'py3un.
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Cratbs 36. [IpoBeaenne nonpoca

1.

Bo Bpemst nompoca iMIl0, MOJO3pEBAaEMOE B COBEPIIEHHH MPECTYIUICHHUS, IMOJNANAIOMIEr0 TOA
IOPUCAUKINI0O MEXIyHapOIHOTO Cya, HIMEET MPaBo:

a) ObITb MHGOPMHUPOBAHHBIM O TOM, YTO €r0 MOJO03PEBAIOT B COBEPILCHUH MPECTYIUICHUS, MOIa-
JAIOIIETO T10]] FOPUCAUKINI0 MexIyHapoaHOro CyAa;

b) 0TKa3aThCs OT Jauu MOKA3aHUiA;

C) TOJIyYUTh TOMOIIb CBOETrO 3aIIUTHUKA, a TPH €r0 OTCYTCTBHM NMPHOETHYTH K YCIyraM 3aIluT-
HUKa, Ha3Ha4€HHOro OTBETCTBEHHBIM OPraHOM;

d) noABCPraTrbCAa JOIPOCY B IMIPUCYTCTBUU CBOCTO 3alllUTHUKA, €CJIX TOJBKO 3TO JIUIO ,I[O6pOBOJ'II>HO
HC OTKa3aJIOCh OT CBOCT'O IIpaBa HA 3allIUTY.

2. Ecnu nonpoc nuia BeeTcs Ha s3bIKe, KOTOPBI OHO HE MOHMMAET WIIM KOTOPBIM OHO CBOOOJHO He

BJIAQJIEET, B €r0 paclopsDKEHUE MpeloCTaBisieTcsl nepeBoAunk. OHO HMMeEET TakkKe IpaBO Ha
MOJTyYEeHHE MMChbMEHHBIX EPEBOOB HEOOXOMMbIX MaTEPHUATIOB.

3. lompammuBaemoe JIMI0 UMEET IPaBO OTKA3aThCs OT Aa4YM MMOKa3aHUH MPOTHB CBOMX OJM3KUX Apy3er

H POACTBCHHUKOB, KAaK 3TO HNPEAYCMOTPCHO B yFOHOBHO-HPOL[eccyaJIBHOM KOACKCC pr3m1 n
HpaBI/IJ'IaX npoueaypbl U TOKAa3bIBAHUA MG)KI[YHapOI[HOFO Cyla, Wik OT Jadun MOKa3aHUU C OCJIbIO
HEpas3rIallICHHA CBGHCHHﬁ, KacCarIiuxcs HaHHOHaHBHOﬁ 6C3OH8.CHOCTI/I, B COOTBETCTBUH CO CTaThe
72 CTaTYTa. Ecau A0IMpamrBacMO€ JIUIO pE€IIAacT BOCIIOJIb30BATHCS OTUM IIPABOM, OTBETCTBEHHBIH
OopraH MPUHUMACT PCUICHUEC O ITPUCMIIEMOCTH JOIIpOCa.

. IIpaBa, npexycMOTpeHHbIE B HACTOALIEH CTaThe, CIEAYET Pa3bsICHUTH IMpecielyeMOMY JIUIYY 0

TOI'0, KaK €ro Ha4HyT AOIIPAlInBaTh.

Cratbs 37. llepenaua 10KyMeHTOB

Mex1yHapOIHBIN CyJl MOKET HAIPaBIATh IOJIy4YaTeNo B I'py3un Mo JUINIOMAaTHYECKUM KaHajaaM WIN
[0 MOYTE CBOM IIOCTAHOBJIECHUS M JpPYyrHe HpoLEecCyabHbIE aKThl, COCTABICHHBIE B XOA€ pa3Oupa-
TENbCTBA.

Cratbs 38. Bb130B B cya

1.

BezoB B Cyn B KauecTBe CBHIETENS WIM JKCIEPTa COMPOBOXKIAETCS BPYUEHUEM €My TEKCTa
noJsioskeHus [IpaBun nponenypsl U JOKa3bIBaHMsI, KaCalOIIErocsl CaMOOTroBOpa. DTOT TEKCT JOJLKEH
OBITh COCTaBJIEH Ha SI3bIKE, IMOHSATHOM JUISl BBI3BIBAEMOro B CyJ Jula. CBUAETENIO M 3KCIEPTY,
BBI3BIBAEMBIM B MeEKIyHapOIHBIN Cya, OyIyT AaHBI STUM CYJOM FapaHTHH B OTHOIIEHHH TOTO, YTO
OHM He OyAyT MpecieoBaThCs, apeCTOBBIBATHCA WM HWHBIM CIIOCOOOM JIMIIATHCS CBOOOIBI 3a
JEHCTBHSL, KOTOpPBIE OBLIIM COBEPILEHBI TO TOTO, KaK ero BbI3Baiu B Cy1.

. Bri3siBaeMoe B Cyad 1o HE 00513aHO SABIATHCSA B Mem,uyHapo/:[an‘/i Cy, €CJIM OH HE OIJIAYMBACT €ro

TPAaHCIOPTHBIE PACXO/IBI.

. Hapsiny ¢ paccmarpuBaemoli B HacTOSAIIEH cTaThe MPoch0oit MexayHapOaHbIN Cya JOIHKEH Tpel-

cTaBUTh OTBETCTBEHHOMY OpraHy COOTBETCTBYIOIIME JOKYMEHTHI, FAPAHTHPYIOIIHNE, YTO PACXOBI,
CBSI3aHHBIE CO CBOOOJHBIM MEPEABIKCHHEM CBUAETEINS, OyAyT OIUTaYMBaThCs MeEXayHapOIHBIM
CYJIOM.

Crarba 39. [IpoBenenne cJjieICTBEHHbIX IelCTBUH HA Teppuropuu I'py3un

1.

ITo mpocebe MexayHapoaHoro cyna OTBETCTBEHHBIH OpraH BIPaBE Pa3peliuTh MPEIACTABUTEIIO
MexnyHapoIHOTO cyAa MPOBEACHUE CJIEICTBEHHBIX NEHUCTBUN Ha TeppuTopuu ['py3um Ha ocHO-
BaHuM 4actu 4 ctarbu 99 Cratyra.

OTBETCTBEHHEIN OopraH HM3BCCTHT OpraH FOCYHapCTBCHHOﬁ BJIaCTH, B KOMIICTCHIMU KOTOPOIo
HaXOJUTCA OCYILICCTBJICHHUC cy/:[e6Hor0 npeciicAoBaHusda, O TOM, 4TO MPCACTABUTCIIAM MC)KILYHa-
POOHOrO Cyaa paspeumacTcCsa MPOBECACHUC CIICACTBCHHBIX I[CIZCTBHIZ Ha TCPPUTOPUHA pr31/11/1

154



3AKOH I'PY3HH

Crartbs 40. BpemeHHasi nepegaya apecTOBAHHBIX JINI

1. JIuto, coneprkaieecs moja crpaxeit B ' py3un, MoKeT ObITh BpeMEHHO MepeaHo MexXIyHapOJHOMY
CyIly AJisi OTIO3HAHUS, MPOBEACHUS J0MPOca, MEPEKPECTHOTO JOMPOCa UM APYTUX CIIEACTBEHHBIX
JIEUCTBUI B COOTBETCTBUU cO cTaTtbhert 93 CraTyTa.

2. DT0 JUIO0 MOXET OBITh BPEMEHHO IepelaHo MexXIyHapoJHOMY CYIy, €ClIMd OH OIlUIauuBaeT
pacxojibl, CBA3aHHbBIE C MEPEBO3KON U COICpKaHHEM JIMIIA TI0J] CTpasked, MPH yCIOBUH, YTO OHO
OyzeT BO3BpAIIEHO MO0 OKOHYAHWU JIEHCTBUH, C LENBIO MPOBEIEHHUS KOTOPBIX ObLIa OpraHN30BaHa
nepenayva.

Cratbs 41. Ilepenaya noka3arejbCcTB

1. U3bsiThie B IENSAX CIEACTBUS BEIIM, MaTepPHaJbHBIC LEHHOCTH, JNOKYMEHTBI U (WJIHM) JApyrHe
IpeJMETHI, KOTOpble B COOTBETCTBHUM cO CTaryToM M YTOJOBHO-TIPOIECCYaTbHBIM KOJEKCOM
I'py3uu MOTYT UCIIONB30BaThCS KaK JOKA3aTeIbCTBA, TepeaatoTcesi MexIyHapoIHOMY CyIy IO €ro
pockoe.

2. Eciu TpeTbe JIMIL0, OpTaHM3alMs WINA MOTEPIEBIINH, Haxoasmuecss B I'py3un, 3asiBIsSeT O CBOMX
npaBax Ha KOH(QHCKOBAaHHBIE MPEIMETHI MU JPYTHE J0Ka3aTeNIbCTBA, STH MPEIMETHl MOTYT OBITh
nepeaanbl MexIyHapOIHOMY Cyay, €CIIM TOT O0si3yeTcsl BEpHYTh MX OECIIaTHO MO0 OKOHYaHWUU
mporecca.

3. Hepez[aqa OTUX NPEAMCTOB H HeHHOCTeﬁ MOKET OBITH OTCpOYCHA, CCJIN ITO H€O6XOI[I/IMO B ICIIAX
BCAYLICTOCA B pr31/m p336I/IpaTe.HBCTBa 1 €CJIN IIOCJIC KOHCYJ'II:TaL[I/II\/'I Mem,uyHapo,qun‘/i Cya gact
Ha 3TO CBOC COI'1aCHuc.

Crartbs 42. Konpuckanusi npeaMeToB WIN LIEHHOCTEH

1. TTo mpocsbe MexayHapOIHOTO Cy/Aa MPEeIMEThl WK LIEHHOCTH, Ha KOTOPBIE HAJIOXKEH apecT IUis
o0ecrniedeHusi COXpPaHHOCTU J0Ka3aTeIbCTB, MOTYT MPEIOCTABIISATHCSA B €r0 PACIOPSIKEHUE B LIEJSIX
KoH(uckauuu, nepenaud B lLlenmeBoit (ona B uHTepecax MOTEPIEBUINX, YUYPEKICHHBIM Ha
ocHOBaHUM cTaThu 79 CTaTyTa, UM BBIIUIATH KOMIIEHCAIMH.

2. K npenMeraM Wity IIEHHOCTSIM, YIIOMHUHAEMBIM B HACTOSIIIIEH CTaThe, OTHOCSATCS:
a) Opyaust mpectyreHus; 00bEeKThI MPECTYITHOTO MTOBEACHUSI.
b) CpenctBa, BeIpyueHHBIE B pe3yJbTaTe MPECTYIMHOTO TOBEACHHUS (JIEHEKHBIE CPEICTBA WIIU
IIEHHOCTH ), TPUOBLITH.

g) HO)KCpTBOBaHI/IH W JCHCKHBIC CpCACTBA, KOTOPBIC MCIIOJIB30BAJIMCh IJisI COBCPIICHUA
NpECTYIICHUA W/Wnu ObLIH CACJIaHbl UKW BBITIIAYCHBI JIMIY, COBCPIIUBIICMY IMPECTYIIJICHHUEC.

3. Apect He CHUMAeETCs C NPEIMETOB U ILIEHHOCTEW A0 TeX MOp, MoKa OHM He OyAyT mepeaaHbl
MexnyHaponHoMy cyay Wi noka OTBETCTBEHHBIH OpraH He M3BECTUT MexayHapOAHBIN Cya o
TOM, YTO OTKa3bIBACTCS X MEpeaTh EMY.

4. [IpenMeTsl ¥ HEHHOCTH HE OYIyT NepeaaBaThCcs B pacnopsbkeHrne MexxIlyHapOIHOTO Cy/a, €CIIU:

a) TOTepleBllee JHUIO MpOoXHBAaeT B ['py3un, M mpeaMeTsl M IIEHHOCTH [JOJDKHBI OBITH €My
BO3BPALICHBI;

b) 0 mpaBax Ha IIpeAMETHI U LIEHHOCTU 3asIBIISIET TPEThSI CTOPOHA;

g) U1, HE MMEIOIIee OTHOUIEHUS K IPEeCTYIUIEHHIO, IPUBOAUT J0KA3aTeIbCTBA TOrO, YTO OHO
3aKOHHBIM ITyTeM IpUOOpPEIIO IpaBa Ha ITU MIPEIMETHI, IEHHOCTU WIN UMYILECTBO B I'py3uu uimmn
3a rpaHULEN U YTO OHO MPOKUBAET B ['py3uu;

d) oHum HeoOXOOMMBI B paMKax Beayllerocs B I'py3uH yrojoBHOTO Tpolecca HIM IOIeKaT
KOH(HCKALUU Ha TPY3UHCKOM TEpPUTOPUH.

5. Ecin xakoe-nmubo M0 3asBISET O CBOUX MpaBax Ha MPEIMETHI, LIEHHOCTH WJIM MMYIIECTBO IO
CMBICTY MyHKTa 4 HacToslle cTaThu, nepenadya MexayHapoJAHOMY CyAy OSTHUX MNpPEAMETOB U
IIEHHOCTEH MPUOCTaHABIMBAETCA JI0 TEX MOP, MOKa He Oy/IeT yCTaHOBIIEH X MIPABOBOM cTaTycC.
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TJIABA VII
OBKAJIOBAHUE
Cratbs 43. O6:xanoBanue B Cyje

1. Ilo oxoH4YaHWMM paccMOTpeHHs NpPOochObl pemieHne OTBETCTBEHHOTO OpraHa MOXET OBITh
oOxaoBano B Ilamare mo yromoBHeIM nenam BepxoBHoro cyna ['py3um JHiomM, KOTOPOTO
HENOCPEICTBEHHO M JIMYHO 3aTPOHYJIM IPHUHATBIE MEPbl WIM y KOTOPOIO MMEIOTCS 3aKOHHBIE
OCHOBAHUS I0OUBATHCSI U3MEHEHHUS MITH OTMEHBI 3TOTO PEIICHHUS.

2. Ecnu nuno, umeroniee npaBo Ha Mojavyy anesuIsiuH, BOCIONb3yEeTCs 3TUM IPaBOM B paMKax Jelna,
KOTOpPO€ B COOTBETCTBUU cO CTaTyTOM MOXKET pacCMaTpUBATHCS TOJIbKO MeKIyHapOIHBIM CYIOM,
OTBETCTBEHHBIN OpraH HaIpaBIeT aneJuIiuuio MexXIyHapoIHOMY Cyay, €ClId OH €lle HE BhIHEC
pelIeHus.

4. AneiAnusi, Kacarouiasicsi 3aBEepIICHUs] paCCMOTPEHHS MPOCHhObI, MOXKET OBITh TIOJ]aHa HE TMO3IHEE,
yeM uepes 10 qHeil nocie 3aBepieHus €€ paCCMOTPEHHUS.

5. ITanata o yronoBHBIM fenaM BepxoBHOTO cya [ py3uu BBIHOCHT pEIIEHHE IO BOIPOCY ANEIUTALINT
HE To3/[Hee, ueM 4yepe3 15 aHeit mocie ee mojayuu.

Cratbs 44. IIpuocTaHoB/IeHHEe UCTIOJHEHHA TPOChObI MesKayHapoaHOro cyaa
1. OGxanoBaHue pemeHus 00 HUCITOIHEHUH MPOCHOBI MOXKET IPUOCTAHOBUTH €€ UCITOJTHEHHE.

2. B ciyyae npencTaBieHus: CPOYHON MPOCKOBI, TIperycMoTpeHHOM CtaTtyToM, OTBETCTBEHHBIH OpTraH
MOXKET 00paTuThCcsi B BepxoBHBIM cyn ['py3um ¢ mpocb0Oi OTMEHHTH MPUOCTAaHABIMBAIOIICES
JIECUCTBHE.

3. Ecnu amemnsimusi, xacaromasics 00>KajdOBaHHsI UCIIOJNIHEHHS, HE TOAJCPKHBACTCS, UCIIOJHEHHE
perieHus OyaeT BO30OHOBIICHO.

TITIABA VIII
HUCIIOJIHEHUE PELLIEHHA MEXK/IVHAPO/[HOI'O CY/JA
Cratps 45. YciaoBust MCTIOJIHeHHUs pelieHn MeKIyHapoaHOro cyaa

1. Tlo mpocbbe MexyHapOJHOTO CyJa BCTYNHBILEE B CHIIy PELIEHHE MOXKET OBbITh HCIOJHEHO B
['py3un, ecnu ocykIeHHOE JTUIO SIBJISAETCS TpaxJaaHuHOM ['py3un u (WIIK) OCTOSTHHO MPOXKUBAET U
(W1n) ero UMyIIEeCTBO HaXOUTCs Ha Tepputopun [ py3un.

2. IloctanoBienne MexIyHapOIHOTO Cy/Aa O HAJIOXKEHHH MTPA(HBIX CAHKIIMA MOXKET OBITh TaKkkKe
UCTIOJIHEHO B ['py3um, eciu npecieyeMoe JIMI0 MOCTOSHHO IPOKUBAET 3a TPAHUIIEH, HO Biajieer
UMYIIIECTBOM Ha TeppHuTOopuu [ py3un.

3. Pemennst MexayHapoAHOro CyJla UCHOJHSIOTCS B COOTBETCTBUU € IPOLEAYPAMHU, IIPELYyCMOTPEH-
HbIMU 3aKOHOM ['py3uM O TIOpEMHOM 3aK/IIOUYEHUH, 3aKOHOM [py3unm O MOpsiKe HMCIONHEHUs
HaKa3aHWH WM 3aKOHOM [ 'py3uu 00 UCIIONIHEHHH NIPUTOBOPOB, HE BIEKYIIUX 32 COO0I TFOPEMHOTO
3aKJIIOYEHUS, U JOKA3aTeIbCTBAX.

Cratbsa 46. UcnosiHeHHe MPUTOBOpPa, MpelycMaTPUBAOLIEr0o HaKa3aHue B BHUjAe JIUIIe-
HHUA CBOOOILI

1. BriHecenHbIli MexX1yHapOAHBIM CYJIOM IPUTOBOP, MPETyCMATPUBAIOLINI UCIIOIHEHNE HAaKa3aHUs B
BUJIE JIUIIEHHS CBOOOIBI, MOXET OBITh MCIOJHEH Ha TeppuTopuH I'py3uu mocie Toro, kak OTBeTc-
TBEHHBIM OpraH COTJIaCUTCA yI0BIETBOPUTH COOTBETCTBYIOILYIO POCHOY.

2. Ilocne MMPpOBCACHUA KOHch'IBTaLII/Iﬁ C KOMIICTCHTHBIM OpraHOM FOC}’I[apCTBCHHOfI BJIaCTH, OTBECTCT-
BCHHEIM 3a HMCIIOJHEHHE HAKa3aHUM B BUJAC JTHUIICHUA CBO6OI[LI, OTBETCTBEHHBIN OpraH NpuHUMACT
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penieHre 00 MCIIOJIHEHUH Ha TeppUTOpUH I'py3un BeIHECEHHOr0 MeKayHapOIHBIM CYAOM IPHUrO-
BOpa, MpeTyCMaTPUBAIOIIET0 UCIIOJIHEHHE HaKa3aHWs B BUJE JHUIICHUS CBOOObI. OTBETCTBEHHBIN
OpraH u3BemaeT 00 3ToM MeXTyHapOIHbIH CyI.

3. ITo mpocr6e Cyna OTBETCTBEHHBIN OpTraH MPEIOCTABISET eMY JTI00YI0 HHPOPMAITHIO, KaCAIOLTYIOCs
WCTIOJIHEHUS] TIPUTOBOPOB. B 1r000e Bpemsi MexkIyHapOAHBI Cyl MOXET HampaBuTh B 1 'py3uio
CBOEr0 IMpEACTAaBUTENS JUIsl MPOBEPKU YCIOBUHM coOAepkKaHUA MOJ CTpaXkell OCYKIEHHBIX U
npoBefeHus ¢ HUMH Oecen. OOIIeHne OCYKICHHOro ¢ MeXayHapoJHBIM CYJOM IPOMCXOAUT Ha
KOH(UJICHIIMATILHONU OCHOBE.

4. Ecin ocyXIeHHBIH TMOAAeT XOAATalCTBO 00 YCIOBHO-IOCPOYHOM OCBOOOXKIEHHH, MPOCHOY O
IIOMUJIOBAHUH WA BO300HOBIIEHUU pa?>6I/IpaTeJH>CTBa B CBA3UM C BHOBb OTKPBIBIHIMMUCH o0cro-
STEbCTBAMH, KOMIICTEHTHBIN OpraH He3aMeIMTEeNIbHO HampasisieT MeXIyHapoIHOMY CYAy Takoe
XO0/IaTaliCTBO WJIM NMPOCEOY BMECTE C APYTMMH HEOOXOAWMBIMH JOKyMeHTaMmu. Jlnme MexmyHa-
POIHBIA CyJ WMEET IMpaBO COKPATUTh CPOK IIMIICHUS CBOOOIBI WM KaKUM-THOO CIiocoOoM
CMSTYUTDH TIPUTOBOP.

5. I[pyrne BOIIPOCHI, KaCarwoIMUCCA HCIOJHCHHA IIPpHUIroBOpa, pCIIAKOTCA B COOTBCTCTBHU C
HCﬁCTBYIOIHHM I'PY3HUHCKHUM 3aKOHOAATCIILCTBOM.

Cratbs 48. UcnosiHeHNe OCTAHOBJIEHH 0 KOH(UCKAIINH NPeIMETOB WIH
MaTepuaIbHbIX IEHHOCTEH

Bo ucnonHenne moctaHoBieHHss MeEXIyHApOJHOTO CyJa O KOH(UCKAIMHM MPEIMETOB MM MaTepH-
QJIBbHBIX LIEHHOCTEH, MPUMEHSAIOTCS MPaBUJIA, NMPELyCMOTPEHHbBIE HACTOSIIUM 3aKOHOM M YTOJOBHO-
MpoleccyaabHbIM KojiekcoM ['py3un, ecan MexayHapoaHbIi Cyl BBIHOCUT pellieHHe 0 KOH(UCKALUN
MpeIMETOB U MaTepHUaJbHBIX LIEHHOCTeW M oOpamaercs K ['py3uu ¢ mpock00i NPHUHATH MEpbl AJs
WCIIOJTHEHUSI BBIILIEYTOMSIHYTOTO PEILICHUSI.

Crarbs 49. Pacxoapl, CBA3aHHbIE C HCIIOJTHEHHEM

TpaHcropTHBIE pacXofbl, a TaKKe pacxojsl, ynoMmsHyTele B ctathe 103(4) CraryTta, OruiayuBaroTcs
MexnyHapoaHbIM cyJoM. ['py3usi oruiadymMBaeT APYTUE PACXO[Ibl, CBSI3AHHBIE C MCIIOJIHEHUEM IPUTO-
BOpa Ha €€ TePPUTOPUH.

ITIABA IX
3AKJIFOYUTEJIBHBIE [10JIO’KEHUA
Cratbs 50. Mepsl, o0ecnieunBaomye BCTyIUVIEHHE HACTOSIIET0 3aKOHA B CHITY

1. B Teuenne 30 nHell mocie BCTYIUIEHHS B CHJIy HACTOAIIEr0 3akoHa MUHUCTEPCTBO IOCTULIUU
I'py3un crenaer Bce HEOOXOAMMOE Ul NMPUHSTUS BCEX IPABOBBIX U aJAMUHHMCTPAaTUBHBIX MED,
HEOOXOAUMBIX AJIsl 0OecTeueH sl COTpYTHUYECTBA ¢ MEKAyHApOAHBIM CyJIOM.

2. MununcrepctBo (hrHAHCOB [ 'py3un MpeaycMOTPHUT B TOCYIapCTBEHHOM Oropkete Ha 2004 1. ¢puHaH-
COBBIC CPEJICTBA, HEOOXOAUMBIE JIJIsl BBIMOIHEHUs] MHHUCTEPCTBOM FOCTHIIMH 00sI3aTENILCTB, Haa-
raeéMblX Ha HEr0 HACTOALIMM 3aKOHOM, M oO0OecriedeHus coTpyaHudectBa [py3unm u Mexnmy-
HaApOJIHOTO Cy/a.

Cratbs 50. Beryniienue HacTosinero 3aKkoHa B CHJIy

1. Hacrosmumii 3aK0H, 3a UCKIIOUYEHUEM CTaTbu 49, BCTYNIUT B CHIIy OJJHOBPEMEHHO C BCTYIIJICHUEM B
cwity Craryta ns ['pysun.

2. Cratbs 49 BcTynaer B CUIIy B JIeHb OIyOJMKOBAHUS HACTOALIETO 3aKOHA.

Ipesuoenm I py3uu 30yapo lllesapnadsze
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